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To  A.A.A.A.  Members: 

After  the  Haase  study  of  agency  compensation  nas  published 
last  November  by  the  Association  of  National  Advertisers,  an  anal- 
ysis of  it  nas  authorized  by  our  Executive  Board,  to  be  made  for 
the  benefit  of  our  members.   The  analysis  has  now  been  con^leted, 
in  the  following  pages,  and  a  cojy  is  being  sent  to  you  for  your 
info  nnat  ion. 

The  Haase  report  is  an  elaborate  study  of  215  pages,  which, 
while  apparently  seeking  to  weigh  the  merits  and  demerits  of  the 
agency  structure,  and  if  possible  to  work  out  a  more  satisftictory 
method  of  compensation,  really  devotes  its  endeavor  to  undermining 
the  agency  structure  and  basis  of  pay. 

"While  the  report  might  seem  plausible  to  the  casual  reader, 
and  does  quote  points  of  view  both  for  and  against  the  present 
method  of  agency  compensation,  it  is  so  obviously  biased  in  fttvor 
of  a  predetermined  conclusion,  that  in  no  sense  can  it  be  regarded 
as  being  scientific.  As  our  analysis  will  show,  it  contains  too 
many  misstatements  and  half-truths,  vital  omissions  and  mistaken 
inferences,  to  afford  a  reliable  picture  of  the  real  situation. 

It  is  to  be  regretted  that  an  undertaking  into  which  has 
evidently  been  put  a  great  deal  of  time  and  effort,  should  not 
have  been  an  impartial,  scientific  study,  and  thus  have  contrib- 
uted to  the  solution  of  our  mutual  problems  and  commanded  the  con- 
fidence of  all  concerned. 

In  this  respect  it  contrasts  with  the  Yoiing  study  made  two 


years  ago,  under  the  joint  auspices  of  a  group  of  large  advertis- 
ers, leading  publishers  and  the  A. A. A. A.,  by  an  authority  enjoying 
the  confidence  of  all  three  parties  and  selected  by  the  advertisers 
theoLselves.   In  that  study  Mr.  Young,  regardless  of  his  conclu- 
sions, impartially  revealed  the  elements  of  strength  and  weakness 
in  the  agency  structure,  as  he  found  them. 

Credit  is  due  the  A.N.A.  for  collecting  and  compiling  a  mass 
of  information  about  agency  operation,  and  methods  of  charging  for 
agency  service.  This  is  helpful  and  interesting  to  all  concerned, 
although  it  is  regrettable  that  so  many  of  the  facts  are  presented 
incompletely  or  in  ways  irtiich  limit  their  usefulness. 

The  study  offers  no  well  worked  out  alternative  to  the  present 
method  of  agency  compensation,  with  substantial  grounds  for  its 
adoption,  merely  presenting,  as  the  analysis  will  show,  a  falla- 
cious point  of  view  that  agencies  are  legally  and  morally  free  to 
rebate  commissions,  and  proposing  a  contract  which  calls  upon  the 
agency  to  disre^rd  its  long  established  equities  and  obligations. 

In  making  this  analysis,  we  see  no  useful  purpose  in  merely 
criticising  the  Haase  study  in  all  its  detail.  We  aim  rather  to 
clarify  and  refute  the  three  main  contentions,  which  vitally  af- 
fect our  business,  and  then  to  add,  by  way  of  constructive  con- 
tribution, a  statement  of  the  true  theory  and  real  justification 
of  the  present  method  of  agency  compensation,  as  we  have  observed 
and  experienced  it  over  a  long  period  of  years. 

That  method  of  compensation  is  a  time-tested  institution,  aind 
has  the  signal  virtue  of  having  worked  in  advertising  as  none  other 


has  ever  done.  But  there  is  nothing  static  or  sacrosanct  about  it. 
Like  any  other  commercial  practice,  it  is  always  subject  to  such 
revision  as  changing  conditions  may  require. 

Besides  all  the  partisan  views  which  have  their  own  selfish 
ends  to  serve,  there  is  now,  and  has  been  for  years,  a  sincere 
difference  of  opinion  on  the  subject  among  ffciir-minded  men,  a  dif- 
ference irtiich  can  be  resolved  only  by  mutualizing  viewpoints  of 
each  other *s  needs  and  taking  common  ground. 

The  agency  structure  has  admitted  values  and  it  has  admitted 
faults,  as  is  true  of  any  business  relationship.   The  advertising 
and  publishing  industry  has  admitted  needs  which  are  fundamental 
to  its  welftire.  Advertisers  are  our  joint  customers,  whose  best 
interests  are  entitled  to  full  consideration. 

All  of  these  things  are  steadily  being  weighed  in  the  only 
scale  which  sensible  minds  accept  —  that  of  practical  usefulness. 
No  good  can  come  from  any  one-sided  or  partisan  attack  or  from  at- 
tempting to  break  down  a  deeply  rooted  method  of  doing  business, 
unless  or  until  something  better  can  be  found  to  take'  its  place. 

JOHN  BENSON 

PRESiDarr 


New  York,  February  15,  1935 
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CONCLUSIONS  OF  HAASE  STUDY  STATED  AND  ANALYZED 


There  are  six  formal  conclusions  of  the  Haase  study,  listed 
in  the  summary  of  it,  as  follows:   (Pages  3  and  4) 


1.  The  advertising  agency  is  the  agent  of  the  advertiser 
only. 

2.  It  is  the  advertiser  and  not  the  publisher  who  actually 
pays  the  agency  commission. 

3.  Agencies  themselves  and  not  publishers,  fix  the  rate  of 
agency  compensation. 

4.  Major  fault  of  the  "discoint"  system  is  its  seeming  rig- 
idity; does  not  permit  of  agency  compensation  being  ad- 
justed to  needs  of  individual  agency  or  advertiser. 

5.  "Discount"  system  has  been  modified  in  actual  business 
practice. 

6.  Advertiser  is  free  to  make  any  terms  he  wishes  with  ad-- 
vertising  agency.   (And  agencies  may  rebate  commissions 
if  they  like.) 


These  six  conclusions,  while  involved  in,  do  not  clearly 
represent  or  identify  the  three  main  issues  raised  in  the  study, 
as  will  be  apparent  in  following  through  in  our  analysis. 

No.  1  ties  up  with  No.  6,  which  is  the  most  significant  con- 
clusion —  namely,  that  agencies  have  a  right  to  rebate  commis- 
sions, 

Nos.  2  and  3  are  minor,  and  without  vital  bearing,  merely 
contributing  towards  No.  6. 

No.  4  gives  a  ground  for  advertiser  dissatisfaction  with  the 
agency  commission. 
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lo.  5  olaims  that  the  existing  structure  has  been  "modified," 
i.e.,  is  breaking  down  in  actual  practice. 

Thus,  some  of  these  six  conclusions  are  major  and  some  are 
minor,  and  they  all  boil  down  in  the  study  to  three  main  issues, 
as  follows: 


I.  That  there  is  widespread  dissatisftiction  with  the 
agency  commission  system,  eunong  advertisers  and 
among  publishers,  claimed  to  be  evidenced  by  facts 
and  opinions  recorded  in  the  study. 

II.  That  the  commission  system  is  breaking  down,  claimed 
to  be  evidenced  mainly  by  the  varying  methods  used 
by  agencies  in  charging  for  their  service;  by  a 
lessening  use  of  agency  service  and   dependence  on 
outside  talent  by  the  advertiser;  and,  by  a  trend 
during  recent  years  away  from  agency  placing  and 
towards  "direct." 

III.  That  since  the  agency  is  the  legal  "agent"  of  the 

advertiser,  and  since  therefore  there  can  be  no  ad- 
verse interest  between  them,  no  transaction  between 
them  can  be  construed  as  rebating.  Hence  there  is 
no  objection,  either  legal  or  mox*al,  to  the  agency's 
passing  on  to  the  advertiser  whatever  part  of  the 
agency  commission  it  sees  fit.   (Claimed  to  be  evi- 
denced by  legal  argument  and  analysis  of  some  800 
court  cases.) 


It  will  be  shown  herein  that  the  first  two  conclusions  are 
either  contradicted  by  B&ase's  own  data  or  inadequately  supported 
by  it,  and  that  the  third  one  listed  is  entirely  fkllacious,  on 
both  moral  and  legal  grounds. 


♦  * 


♦  *  * 
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I.  A  1IA.J0R  PREMISE  AND  A  MAJOR  CONCLUSION  OF 

THE  HAASE  REPORT  IS  THA.T  THERE  IS  WIDESPREAD 
DISSATISFACTION  WITH  THE  PRESENT  SYSTEM. 

A  basic  dissatisfaction  with  the  present  relationship  between 
advertiser  and  agency  is  the  very  starting-point  for  the  Haase 
study.  Not  only  was  the  prevalence  of  such  dissatisfaction  as- 
sixmed,  even  before  the  study  was  undertaken;  it  was  frankly  given 
by  the  Trustees  under  whose  sponsorship  the  study  was  mde  as  an 
underlying  reason  for  making  the  study. 

Thus,  in  the  letter  (to  the  Board  of  Directors  of  the  Associa- 
tion of  National  Advertisers)  transmitting  the  report,  the  Trustees 
say:   (Page  1) 

"The  events  of  1933  furnished  the  answer  (i.e.,  as  to 
the  need  for  a  study  of  advertising  agency  compensa- 
tion) .  Against _a  general  background  of  advertiser-dis- 
satisfaction with  the  present  system  of  compensat ion. 
two  happenings  occurred  .  .  .  " 

So  vital  does  the  existence  of  this  dissatisfaction  seem  to 
Haase  that  a  very  substantial  part  of  the  report  is  taken  up  with 
a  painstaking  attempt  to  prove  it.  And  it  is  right  here,  in  our 
opinion,  that  Haase 's  case  first  falls  apart. 

Part  of  the  "evidence"  of  dissatisfaction  relied  upon  in  the 
Haase  report  are  the  following: 

1.  Quoted  Statements  from  Three  Advertisers: 
(Pages  21  and  22) 

One  of  them  is  quoted  as  having  the  following  specific  fault 
to  find:  15^  is  too  much  for  the  large  advertiser  to  pay,  emd  too 
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little  for  tha  smaller  one;  and  in  the  oase  of  the  former  he  also 
felt  that  a  high  gross  income  induoed  agencies  to  provide  services 
irtiich  were  either  not  needed  or  duplicated  what  the  advertiser  was 
equipped  to  do  himself. 

This  is  by  far  the  most  influential  opinion  quoted  in  criti- 
cism of  the  agency  commission.   It  comes  from  a  very  large  adver- 
tiser, who  values  agency  service  and  uses  it  extensively  in  all 
branches  of  promotion,  through  a  number  of  the  best  known  "full- 
rate"  agencies  in  the  country. 

The  second  was  quoted  as  saying  "..,.  The  advertising  agency 
should  represent  the  advertiser  and  be  compensated  by  the  adver- 
tiser.  It  is  ny  belief  that  the  advertiser  can  then  demand  and 
obtain  real  service."  Obviously,  what  this  complainant  was  eager 
for  was  not  a  different  method  of  compensation,  but  fbr  better 
service,  and  how  that  could  be  obtained  by  a  different  method  of 
compensation  is  not  made  clear. 

The  third  was  f2>om  a  smaller  advertiser  who  said  he  wanted 
"an  agency  which  is  equally  interested  in  every  type  of  advertising 
and  sales  promotion  work";  also  (what  everyone  knows  to  be  true) 
that  he  should  never  expect  to  get  the  kind  of  service  he  den»nded 
if  he  "paid  nothing  but  the  standard  rates  allowed  by  the  publica- 
tions." Of  course  there  is  nothing  in  the  existing  system  of  com- 
pensation that  prevents  advertisers  from  effecting  mutually  satis- 
factory and  profitable  arrangements  with  their  agencies  for  such 
special  services  as  this  advertiser  was  referring  to. 

Prom  the  standpoint  of  quoted  complaints  by  advertisers,  and 
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without  in  the  least  minimizing  the  authorities  who  made  them,  the 
three  foregoing  instances  constitute  the  record  on  which  Heiase  re- 
lies for  a  major  conclusion  in  his  document;  and  of  those  three, 
one  was  written  in  1921  —  thirteen  years  ago;  one  in  1927,  seven 
years  ago;  and  only  one  as  recently  as  1932. 

As  a  further  and  Important  witness  against  the  agency  commis- 
sion, Haase  refers  to  the  late  F.  Wayland  Ayer  of  N.W.  Ayer  4  Son, 
as  an  advertising  agency  authority  opposed  to  it.   (Pages  23  and 
143) 


"The  strongest  evidence  of  dissatisfaction  on  the  part 
of  an  advertising  agency  with  the  discount  system  is  the 
policy  of  N.W,  Ayer  ft  Son  —  for  many  years  one  of  the 
leading  agencies.   Finding  the  system  unsound  as  applied 
to  agents  who  sought  to  be  agents  of  the  advertiser, 
N.W.  Ayer  &  Son,  over  forty  years  ago,  abandoned  it  en- 
tirely, setting  up  its  own  basis  of  payment  on  a  prin- 
ciple at  varieuice  with  the  discount  theory." 


This  testimony  is  not  so  significant  as  might  seem  at  first 
blush.   In  the  first  place,  the  change  was  made  "over  forty  years 
ago,"  at  a  time  when  advertising  publication  rates  and  discounts 
were  in  a  state  of  chaos,  and  N.W,  Ayer*s  pioneer  move  of  crediting 
the  latter  all  to  the  advertiser  and  imposing  a  uniform  rate  of 
conmission  became  the  forerunner  of  a  standard  agency  compensation. 

As  a  matter  of  f^ct,  iiq>osing  a  fixed  percentage  of  16-2/3^ 
on  the  total  net,  regardless  of  volume,  is  as  rigid  a  billing 
system  as  any  known  in  the  agency  business.  And  is  rigidity  not 
the  main  objection  raised  by  advertisers  to  the  agency  commission? 
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In  Mr.  Ayer's  letter  to  Editor  &  Publisher,  of  March  21,  1921, 
quoted  in  full  in  the  Haase  study,  (Page  143)  Mr.  Ayer  makes  the 
following  statement: 


"That  the  agent  renders  a  service  to  publishers  in  the 
development  of  new  advertising  and  in  the  assumption  of 
credit  risks,  is  a  recognized  fkct,  and  that  this  ser- 
vice should  be  rewarded  by  a  differential  which  gives 
the  agency  an  advantage  in  the  purchase  of  space  is  only 
fair  and  just." 


Evidently,  Mr.  Ayer  was  not  opposed  to  an  agency  commission 
as  a  means  of  compensating  agencies  for  service  rendered  the  pub- 
lisher, in  which  the  publishers  themselves  have  come  to  include  as 
a  major  ftictor  services  rendered  the  advertiser  in  making  the  ad- 
vertising productive. 

Pour  adverse  publisher  statements  are  also  quoted  (Pages  22, 
23  and  26)  —  uBide  way  back  in  1921;  one  by  a  well-known  teacher 
of  marketing  at  Harvard;  and  three  adverse  statements  from  agency 
men,  two  of  whom  are  not  very  active  in  the  business  today,  and 
one  of  whom  favors  the  agency  commission  as  compensation  for  ad- 
vertising service,  but  not  for  general  promotion  or  commercial 
service.   There  are  also  quoted  favorable  statements  (Pages  20 
and  21)  from  one  leading  agency  head,  one  modern  publisher  and 
an  official  of  the  A. A. A. A.  Why  are  not  more  opinions  quoted  of 
influential  present-day  media  owners  and  agency  heads? 


2.  Results  of  a  Questionnaire  Sent  by  Peroival 

White  to  346  Large  Advertisers  in  1932.   (Page  24) 
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Haase  gives  the  results  of  a  questionnaire  sent  by  Percival 
White  in  1932  to  346  advertisers  asking  their  opinions  as  to  satis- 
faction or  dissatisfaction  with  the  agency  commission.   149  replies 
were  received,  or  43?J,  distributed  as  follows: 

47  favored  a  fee  system  of  compensation 

35  favored  the  commission  system 

24  willing  to  go  along  on  a  commission  basis 

until  a  better  method  can  be  found 
43  non-committal 
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Haase  deduces  from  these  figures  that  71,  or  67]?^  of  the  106  who 
registered  an  opinion,  were  opposed  to  the  agency  commission. 

A  more  fallacious  interpretation  of  those  figures  could  hard- 
ly be  conceived.   In  the  first  place,  the  24  willing  to  go  along 
with  the  commission  system  do  not  belong  in  the  "opposed"  column 
at  all,  even  if  they  do  have  strong  objections  to  it;  they  prefer 
it  to  any  other  alternative  so  far  proposed.   In  the  second  place, 
the  43  non-committals  are  not  to  be  overlooked.   They  are  signifi- 
cant. Why  were  they  non-cormittal,  when  they  replied  at  all?   If 
you  divide  them  into  favorable  and  \mfavorable  in  the  same  ratio 
as  the  "for"  and  "against"  figures  bear  to  each  other,  that  is  59 
to  47,  you  get  24  to  add  to  the  favorable  column,  or  a  total  of 
83  in  favor  as  against  66  opposed.   That  is  a  very  different  pic- 
ture. 

And  what  about  the  197  who  did  not  reply?  Were  they  indif- 
ferent to  the  question,  as  being  of  no  importeuice  to  them,  or  were 
they  content  with  things  as  they  are  and  out  of  sympathy  with  any 
agitation? 
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S.  Answers  to  a^  Questiopnaire  Sent  Out,  in 
1932,  by  Percival  IWhite  to  49  Consumer 
Ifagazines,  7  Trade  Magazines,  and  2S 
Keirspapers .   (Page  24) 

Of  the  79  publications  queried,  29  replied  ~  and  of  the  29, 
10  ftivored  the  commission  system,  5  had  given  strong  views  against 
the  commission  system  but  Vere  willing  to  submit  to  it  until 
something  better  is  found, "  7  were  in  ftivor  of  the  fee  system,  and 
7  were  non-committal. 

Prom  which  ftiase  deduces  that  "a  majority  of  those  who  had 
given  thought  to  the  question  were  opposed  to  the  present  system." 

The  figures,  we  submit,  prove  nothing  of  the  sort.   In  the 
first  place,  there  is  no  information  as  to  how  in^ortant  were  the 
publishers  who  replied  —  or  went  on  record  as  opposed  to  the  com- 
mission system. 

Of  the  22  who  did  express  an  opinion  a  two-thirds  majority, 
or  15,  went  on  record  definitely  either  as  being  in  favor  of  the 
commission  system  or  as  preferring  it  to  the  fee  system  or  any, 
other  that  had  yet  been  proposed. 

The  fact  is  that  Haase  found  that  out  of  79  publishers,  there 
were  7  (approximately  9^   who  were  sufficiently  dissatisfied  with 
the  present  system,  first  to  cause  them  to  reply  to  the  question- 
naire, and  second,  to  express  a  preference  for  some  specific  sub- 
stitute for  the  commission  system.  And  who  were  the  seven?  The 
record  does  not  disclose.   (As  a  matter  of  ffect,  we  have  since 
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learned  two  of  the  seven  were  magazines,  one  a  newspaper,  three 
trade  papers,  and  one  a  book  publisher,*) 

&ase  makes  the  point  that  it  is  the  "high  rate"  publications 
irtiich  favor  the  agency  commission,  more  than  do  the  low  rate  pub- 
lications.  In  other  words,  it  is  the  dominant  emd  widely  influ- 
ential consumer  media  which  are  most  convinced  of  its  constructive 
value  to  them  ajid  to  advertising.   Could  there  be  a  mQre  experi- 
enced point  of  view? 

4,  Questionnaires  Returned  by  924  Adver- 
tisers.  (Pages  34  to  52) 

Haase  sent  questionnaires  to  8900  national  advertisers. 
Among  the  questions  asked,  bearing  on  "dissatisfaction"  of  adver- 
tisers, were  the  following t 


"What  is  your  attitude  toward  the  discount  ('comais- 
sion')  system  of  agency  compensation? 

"Do  you  believe  there  are  legal  or  moral  restrictions 
which  require  you  to  compensate  your  agency  by  a  dis- 
count or  'commission'  arrangement? 

"What  method  of  agency  compensation  would  you  prefer  if 
you  believed  you  were  able  to  make  an  unhampered  choice? 

"If  all  advertising  mediums  were  available  at  one  and 
the  same  price  to  all  advertisers  and  all  agents ,  would 
you  continue  to  use  an  advertising  agency  because  of  its 
specialized  ability  at  a  price  mutually  agreeable? 

"Please  make  any  comments  you  care  to  on  the  subject  of 
advertising  agency  compensation." 
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These  questions  are  all  pertinent  and  reflect  sentiment  of  the 
advertiser,  but  only  one,  the  first,  asks  the  advertiser  his  at- 
titude towards  a  system  which  he  knows  by  experience  —  urtiether 
favorable  or  unfavorable. 

The  other  questions  are  theoretical,  or  are  based  on  supposi- 
tions. 

Hence,  the  answers  to  the  first  question  would  appear  to  be 
the  most  valid  registration  of  advertiser  opinion  derived  from  the 
A.N.A.  questionnaire.  Wiat  do  they  show? 

924  advertisers  replied  to  the  questionnaire.   Of  the  924, 
821  answered  the  question  as  to  their  attitude  (favorable  or  un- 
favorable) toward  the  commission  system.   Of  the  821,  493  were 
ftivorable,  311  were  unfavorable,  and  6  were  f&vorable  "with  re- 
strictions,** and  11  were  doubtful.   (Table  XXVIl) 

Of  the  821  who  answered  this  particular  question,  311,  or 
Z7,9%,    stated  that  their  opinion  was  unfavorable. 

This  figure,  therefore  ~  namely  87.9^  —  is  the  highest 
figure  that  can  .justifiably  be  used  to  measure  the  extent  of  the 
"general  background  of  dissatisftiction. "  This  is  quite  different 
from  "approximately"  SOji  used  by  Haase  in  his  sunoary  of  replies 
recorded  in  Table  XXIX,  in  answer  to  the  theoretical  question: 
"What  method  of  agency  compensation  would  you  prefer  if  you  be- 
lieved you  were  able  to  make  an  unhampered  choice?" 

Haase 's  statement  is  as  follows s   (Page  35) 

"This  dissatisftiction  is  evidenced  by  Table  XXIX,  which 
indicates  that  approximately  60^  of  those  reporting 
preferred  some  sort  of  fee  basis  for  compensation  of 
advertising  agencies,-^ 
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Incidentally,  deducing  60jC  from  Table  XXIX  seems  unreliable  be- 
cause the  various  preferred  methods  of  compensation  reported  are  so 
mixed  as  to  any  single  classification,  that  no  clean-cut  analysis 
c€ui  be  made,  and  also  because  no  sorting  of  the  emswers,  in  our 
opinion,  could  possibly  yield  such  a  percentage  of  advertisers 
preferring  the  fee  system. 

What  is  far  more  ii^ortant,  why  should  Haase  emphasize  the 
answers  to  the  hypothetical  and  unreliable  question  when  he  has  a 
much  more  reliable  and  significant  figure  in  the  37. 9?^  of  reporting 
advertisers  unfavorable  to  the  commission,  derived  from  Table  XXVII 
and  representing  the  answers  to  his  question:   "What  is  your  at- 
titude toward  the  discount  (commission)  system  of  agency  compensa- 
tion?"  In  measuring  the  extent  of  "dissatisfaction"  we  submit 
that  the  answers  to  the  question:  "Are  you  favorable  or  unfavor- 
able?" are  far  more  significant  than  the  replies  to  the  question: 
"What  would  you  prefer  if  you  had  an  imhampered  choice?" 


*   *   «   4>   « 


It  is  also  important  to  bear  in  mind,  in  interpreting  these 
figures,  that  questionnaires  were  sent  to  8900  advertisers  — 
among  whom  there  was  supposed  to  exist  a^  strong  emd  general  feel- 
ing of  dissatisfaction.  And  yet,  of  that  8900,  only  about  lOjJ 
took  the  trouble  to  answer.   In  view  of  all  the  circumstances  this 
seems  like  a  surprisingly  small  response.   It  should  be  borne  in 
mind  that  here  was  no  ordinary  questionnaire,  sent  out  without 
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adeqiiate  credentials.   It  -nas,  on  the  contrary,  a  study  being  made 
in  the  interest  of  all  advertisers;  being  made  by  a  highly  respect- 
able and  nationally-known  org^mization,  the  Association  of  National 
Advertisers;  and  being  made  for  the  purpose  of  correcting  unsatis- 
factory conditions,  if  unsatisfactory  conditions  should  be  found, 
in  connection  with  client-agency  relationships.  Also,  the  letter 
accompanying  the  questionnaire,  nhile  impartial  in  tone,  made  a « 
challenging  appeal  in  stating  that  the  study  nas  part  of  a  large 
undertaking  to  help  advertisers  and   the  ivhole  industry  emd  to  de- 
fine legal  rights. 

Does  a  10^  reply,  in  such  circumsteuices,  suggest  that  there 
is  a  "general  background  of  dissatisfaction"?  Would  not  the  si- 
lence of  the  other  90jC  indicate  that  there  was  in  the  minds  of  the 
vast  majority  of  advertisers  no  urgent  feeling  at  least  that  the 
present  system  needed  "reforming." 

A  more  realistic  interpretation  of  the  information  contained 
in  the  answers  to  the  questionnaire  is  this:  that  of  8900  adver- 
tisers to  whom  questionnaires  were  sent,  10^  were  sufficiently 
interested  in  the  subject-matter  of  the  inquiry  to  reply;  and  311 
advertisers,  or  3.5^,  of  all  the  advertisers  queried,  expressed 
themselves  as  being  unfavorable  to  the  commission  system  of  com- 
pensation. A  rather  slender  base  on  which  to  build  such  words  as 
"general  background  of  advertiser  dissatisfaction,"  a  "basic  dis- 
satisfaction with  agency  relationships,"  "a  tendency  toward  break- 
ing up  of  the  discount  system,"  and  the  like  —  even  though  the 
silent  90^  included  many  who  had  little  at  stake   and  no  interest 
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in  the  matter,  and  some  whose  replies  would  have  been  negative  had 
they  been  made. 

Undoubtedly,  also,  many  of  the  reporting  advertisers  were 
A.N.A.  members,  whose  views  of  the  agency  commission  have  been 
steeped  in  a  hostile  attitude  towards  it  for  years  and  could  not 
be  wholly  unbiased. 

Moderate  as  the  showing  is  of  an  adverse  attitude  towards  the 
agency  commission,  we  believe  it  would  have  been  far   less  if  those 
replying  to  the  question  had  been  fully  informed  about  the  broadly 
constructive  aspects  of  the  agency  commission  in  building  up  agency 
service  and  advertising  volume,  upon  which  low  rates  depend. 

The  bulk  of  those  answering  this  question  were  small  adver- 
tisers, least  likely  to  have  such  a  knowledge  and  wholly  con- 
cerned, as  most  people  are,  with  their  own  iomediate  affairs. 
(442,  or  53.8^,  spending  less  than  #50,000  per  year  -  Table  XXVII.) 

Haase  says  in  the  beginning  of  his  report:   "No  understanding 
of  the  present  advertising  agency  compensation  system  is  possible 
without  a  knowledge  of  the  system's  background."  He  might  have 
gone  a  step  further  emd  added  that  no  understanding  is  possible 
without  a  full  knowledge  of  the  structure  and  purpose  of  the 
agency  commission,  as  well  as  its  effect  upon  the  welfare  of  all 
three  factors  —  advertisers,  agencies  and  media  owners. 

The  average  advertiser  may  operate  \nder  the  agency  commis- 
sion as  a  matter  of  long  established  custom,  and  still  not  under- 
stand the  theory  of  it;  he  merely  sees  an   element  of  cost  imposed 
upon  him  by  the  media  owner.  Unless  he  can  see  all  sides  of  the 
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system,  how  it  works,  what  it  accomplishes  for  advertising  as  a 
whole  and  for  agency  service,  he  would  be  very  likely  to  be  nega- 
tive about  the  set-up  however  well  satisfied  he  was  with  his  own 
agency  relationship. 

If  you  were  to  ask  the  average  insured  whether  he  would  like 
to  see  the  life  insurance  commission  abolished,  he  would  say  "y®^*' 
of  course.  Why  shouldn't  he,  until  he  learns  something  about  the 
insurance  structure,  how  inqportant  a  service  the  soliciting  forces 
render  him  in  keeping  down  mortality  cost  by  adding  young  and 
healthy  risks?  If  it  were  not  for  the  active  work  of  these  crea- 
tive men,  either  insurance  volume  would  go  to  pot  or  there  would 
be  adverse  selection  of  risks.   The  old  and  the  sick  would  volun- 
tarily apply. 

The  agency  commission  renders  much  the  same  kind  of  sez*vice 
by  stimulating  agency  effort  to  maintain  volume  and  thus  stabilize 
rates. 


««*«««!     * 
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II.   THE  SECOND  MAJOR  CONCLUSION  OP  THE  HAASE  STUDY  IS  THAT 
THE  AGENCY  COMMISSION  STRUCTURE  IS  BREAKING  DOWN 


as  evidenced  byt 


1.  The  extent  to  which  advertisers  go  outside  of  their 
agencies  for  special  service  and  fail  to  use  the 
special  services  of  their  agencies. 

2.  The  extent  to  irtiich  direct  advertisers  use  commis- 
sionable  media,  often  at  net  rates. 

5.  The  extent  to  which  advertisers  select  media  them- 
selves, without  the  assistance  of  their  agencies. 

4.  The  extent  to  which  advertisers  insist  on  approving 
commitments  for  their  account  made  by  the  agency,  for 
space,  art  and  mechanical  work  and  also  copy. 

5.  The  trend  towards  placing  "direct"  by  advertisers 
rather  than  through  the  advertising  agency. 

6.  The  varying  ways  in  iriiich  agencies  charge  for  their 
services,  aside  from  the  commission  system  or  at 
variance  with  it. 


These  "evidences"  were  derived  from  answers  to  such  questions 

in  the  A.N. A.  questionnaire  as  the  following:   (Pages  171,  172  and 

173) 

Who  chose  the  media  in  which  your  advertising  appeared? 

Do  you  require  your  agency  to  receive  your  approval  be- 
fore making  any  commitments  for  space,  art  work in 

your  name? 

Do  you  require  the  agency  to  submit  all  advertising  copy 
for  your  approval? 

What  method  was  used  in  1933  for  compensating  your  agency? 

Did  you  place  any  advertising  direct  in  any  discount 
media? 
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Approxinately  what  paroentage  nas  placed  through  the 
agency  emd  nhat  percentage  direct? 

In  analyzing  each  of  the  six  evidences  above  mentioned,  they 

will  be  shown  either  to  be  of  little  or  no  significance  in  proving 

ajoy  breakdown  of  the  structure,  or  to  be  unsupported  by  the  facts 

contained  in  and  compiled  by  the  study  itself. 

1.  The  Use  by  Advertisers  of  "Specialists" 
and  the  Non-Use  by  Advertisers  of  the  Special 
Services  Rendered  by  Their  Agency. 

First,  Haase  "proves"  the  inadequacy  of  agency  service,  by 
showing  (Tkble  III)  that  430  out  of  the  924  advertisers  answering 
t^e  questionnaire  employ  outside  specialists  to  do  "what  the 
/agency  is  presumably  equipped  to  do."  It  will  be  noted  (Table 
IIV)  that  298  of  the  430  employ  free  lance  artists,  168  en5)loy 
creators  of  window  and  counter  displays,  and  128  enqploy  direct 
mail  specialists.  Other  "specialists  called  in  to  do  what  the  ad- 
vertising agency  is  presumably  equipped  to  do"  include  management 
engineers,  display  installation  services,  exhibition  specialists, 
motion  picture  producers,  electrical  transcription  producers  and 
premium  goods  specialists.* 

Agencies,  as  a  rule,  are  not  supposed  to  render  such  a  varie- 
ty of  special  services.  Many  could  not  do  so  as  eoonoaically  as 
specialists  who  do  nothing  else,  nor  perhaps  as  efficiently.  And 
advertisers  are  better  off  having  a  free  range  of  choice,  if  their 


28 


own  agency  does  not  happen  to  be  as  well  equipped  for  a  certain 
job  as  some  other. 

And  yet  the  importance  attributed  by  Haase  to  this  showing 
is  indicated  by  the  following  quotation  from  the  report  (page  37): 


"The  table  ....  shows  the  number  of  advertisers,  by 
size  of  appropriation,  who  employ  such  outside  special- 
ists ....  It  is  interesting  to  note  that  nearly  b2%  of 
all  reporting  advertisers  use  such  specialists.  Based 
upon  this  evidence  alone,  it  is  no  wonder  that  40^  of 
those  reporting  voice  more  or  less  dissatis faction  with 
the  discoimt  method  ....  Obviously,  this  emphasises  the 
necessity  fbr  analysis  and  diagnosis.   The  conclusion 
appears  inescapable  thatt  Hhere  there  is  so  much  dis- 
satis faction,  there  must  be  some  defect  in  the  system  of 
advertising  agency  condensation." 


This  is  "specious"  reasoning  —  since  not  even  the  premise, 
to  say  nothing  of  the  conclusion,  is  sound. 

Similarly,  Haase  finds  conclusive  evidence  of  dissatisfaction 
in  the  fact  that  many  advertisers  do  not  avail  themselves  of  all 
the  "special  services"  rendered  by  the  agency;  and  this  non-use  of 
special  services  he  attributes  to  the  fact  that  the  basis  of  com- 
pensation is  wrong. 

Thus  60.9^  of  the  advertisers  answering  the  question  indicate 
that  they  use  the  special  services  of  the  agency;  39.1^  do  not 
avail  themselves  of  those  services.   (Table  III)   There  must  be 
some  reason  why  those  services  are  not  used,  reasons  Haase;  and 
the  only  reason  that  he  can  think  of  is,  "because  the  terms  on 
which  it  is  offered  are  not  satisfactory  to  the  business  men  who 
would  otherwise  use  it." 
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How  does  Haase  know  that  the  business  men  "would  otherwise  use 
it"?  How  does  he  know  but  that  perhaps  there  are  some  clients  who 
have  no  need  whatever  for  some  of  the  services  rendered  by  their 
agency?  Did  it  not  occur  to  Haase  to  notice  that  the  advertisers 
who  meike  the  greatest  use  of  the  agency's  special  services  are 
likewise  the  ones  who  make  the  greatest  use  of  outside  specialists? 
Did  he  not  notice  the  seeming  coincidence  that  in  both  oases  it  is 
the  larger  advertisers  who  are  found  most  frequently  to  avail  them- 
selves of  the  special  services  —  both  those  rendered  by  the  agen- 
cy, and  those  obtained  from  outside? 

The  figures  (found  at  page  36  of  the  report)  are  illuminating 
on  this  point: 


111  out  of  124  advertisers  (approximately  90^)  in  the 
class  above  |250,000,  utilize  the  special  services  of 
their  own  agencies;  and  83  of  the  124  engage  the  services 
of  outside  specialists. 

All  but  one  of  the  31  advertisers  in  the  million-dollar 
categoi*y  use  their  agencies'  special  services;  eind  all 
but  two  of  the  26  advertisers  in  the  #500,000  -  $1,000,000 
do  likewise.  And  these  same  two  groups  are  the  ones 
irtiich  avail  themselves  most  of  the  services  of  outside 
specialists. 

At  the  other  extreme,  we  find  that  the  advertisers  under 
#50,000  make  the  least  use  of  special  services,  whether 
furnished  by  the  agency  or  not.   47. 65^  of  this  group 
utilize  their  agencies'  special  services;  and  43.8^  en- 
gage outside  specialists. 


It  seems  apparent  that  the  extent  to  whioh  advertisers  use 
special  services  depends  very  largely  on  their  need  for  them;  that 
in  the  very  nature  of  things  the  larger  advertiser  is  likely  to 

80 


realize  a  greater  need  for  special  services  than  the  smaller  adver- 
tiser; that  the  greater  extent  to  which  the  larger  advertisers  in- 
voke the  aid  of  outside  specialists,  at  the  same  time  availing 
themselves  of  the  special  services  of  their  own  agencies,  indicates 
no  dissatisfaction  with  the  failure  of  the  agency  to  render  still 
other  services;  and  that  the  relative  infrequency  with  which  the 
smaller*  advertisers  use  the  special  services  of  their  own  agencies, 
being  matched  with  a  similarly  less  general  use  of  outside  special- 
ists, indicates  merely  a  lesser  need  for  such  special  services,  or 
inability  to  pay  for  them,  and  is  in  no  sense  an  indication  of  dis- 
satisfaction with  the  agency's  basis  of  compensation.   It  would  be 
absurd  to  expect  that  all  advertisers  would  use  all  flacilities  an 
agency  has  to  offer  or  find  all  facilities  needed  by  them  in  every 
o  r  gemi  zat  ion . 

nadoubtedly  many  agencies  do  not  have  as  broad  facilities  as 
their  clients  could  utilize,  but  that  is  not  due  to  the  agency  com- 
mission.  It  is  mostly  due  to  lack  of  advertising  volume  to  finance 
the  extra  cost.   In  fact,  if  it  wore  not  for  the  unifarm  rate  of 
pay  assured  by  the  agency  commission,  the  modem  agency  could  never 
have  developed  the  highly  organized  facilities  of  today;  it  could 
not  have  financed  them. 

On  the  other  hand,  there  is  such  a  variety  of  service  avail- 
able and  of  talent  employed  in  the  well  established  agency,  that 
some  leaders  are  beginning  to  feel  we  have  gone  too  far  afield  in 
directions  not  strictly  related  to  advertising.   It  is  not  much 
over  two  years  ago  that  a  president  of  the  A.N. A.  publicly 
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criticized  agencies  for  spreading  out  too  much  and  not  confining 
themselves  to  copy,  media,  etc.,  as  their  proper  function. 

2.  Kie  Extent  to  Which  Advertisers  Using  Com- 
missionable  Media  Still  Place  Their  Advertis- 


ing Diretot  Instead  of  Through  an  Agency. 

On  Page  37,  the  report  sayst 

"A  more  striking  evidence  of  dissatisfaction  with  the 
system  is  the  ftict  that,  of  the  94  direct  advertisers 
reporting,  57,  or  61?^  of  them,  use  discount  mediums  — 
in  many  cases  buying  at  net  rates."   (Table  XVIl) 


Not  very  striking  evidence,  when  you  examine  it. 

In  the  first  place,  40  of  the  57  advertisers  in  this  group 
have  total  appropriations  under  $50,000,  some  doubtless  much  under 
|50,000.  Thus  it  seems  likely  that  as  to  many  of  these  advertisers, 
the  space  commissions  alone  might  be  negligible  and  even  an  adequate 
fee  out  of  the  question;  that  the  account  was  too  small  to  stand 
vthe  expense  of  a  fee  and  that  therefore  no  agency  was  engaged.  And 
furthermore,  many  of  such  advertisers  might  have  placed  the  bulk  of 
^ their  advertising  in  non-commissionable  media,  including  newspapers 

on  a  local  rate  basis. 

Haase,  in  interpreting  these  figures,  has  started  wrong  end  to. 
The  measure  of  dissatisfaction,  if  any,  would  be  determined  not  by 
the  percentage  of  direct  advertisers  using  commissionable  media, 
but  by  the  percentage  of  users  of  commissionable  media  who  placed 
their  advertising  direct  rather  than  through  an  agency. 
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As  nearly  as  we  can  ascertain  from  the  report,  852  of  the 
answering  advertisers  use  "discount  media."  Of  these  852,  57  — 
or  slightly  less  than  7%   —  appear  to  place  their  advertising 
direct.   And  of  the  57,  as  was  pointed  out  above,  40  spend  a  total 
of  less  than  $50,000  per  year  for  all  advertising  expenditures;  how 
much  less  is  not  indicated,  nor  how  much  is  spent  on  non-commis- 
sionable items. 

Of  the  ^31  advertisers  (with  appropriations  of  llOO.OOO  or 
more)  using  commissionable  media,  only  7^  —  ^  3^  —  place  their 
advertising  "direct. " 

Those  figures  make  no  contribution  to  the  theory  that  the 
agency  system  is  breaking  down,  or  that  there  is  general  dissatis- 
faction with  the  system  of  compensation. 

3.  The  Extent  to  Which  the  Advertiser  Exer- 
cises _a^  Voice  in  the  Selection  of  Media. 
(Table  XI) 

Here  we  find  another  unwarranted  interpretation  of  the  ques- 
tionnaire, and  a  still  more  unwarranted  and  illogical  deduction 
from  that  interpretation. 

At  page  43,  the  report  saysj 
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"There  are  few  services  the  agency  can  perform  for  the 
advertiser  more  important  than  that  of  selecting 
mediums,  and,  presumably,  few  for  which  the  advertiser 
needs  the  services  of  the  agency  more.   Nevertheless 
Table  XI  shows  that,  of  825  advertisers  answering  this 
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question,  only  34  permit  their  agencies  full  scope  in 
the  selection  of  mediums,  cuid  201,  or  nearly  2b%,   allow 
their  agencies  no  voice  whatever  ....   The  testimony  in- 
dicates that  the  advertiser  does  not  utilise  his  agency 
to  the  extent  that  the  agency's  facilities  should  justi- 
fy."  (The  underscoring  is  ours.) 


The  wording  of  the  question  itself  is  very  important,  in  con- 
sidering this  claim.   It  reads  as  follows:   (Page  171) 


"Who  chose  the  mediums  in  which  your  advertising  ap- 
peared? 

"Mediums  selected  by  agency  

"Mediums  selected  by  advertiser  

"Jointly  by  advertiser  and  agent " 

201  answered  "selected  by  advertiser."  And  this  answer  is 
distorted  into  meaning  that  these  201  advertisers  "allow  their 
agencies  no  voice  whatever." 

It  is  entirely  conceivable  that  out  of  the  201  there  were 
some  advertisers  who  actually  did  give  their  agencies  no  voice 
whatever,  either  in  making  the  decision  or  in  arriving  at  it.  But 
it  is  likewise  not  only  conceivable,  but  entirely  probable,  that  a 
majority  of  the  201  who  said  they  selected  media  themselves  re- 
ceived recommendations  from  the  agency  and  gave  to  those  recommenda- 
tions some  degree  of  weight.   The  point  is  that  no  one  can  say, 
from  the  answers  to  the  questionnaires,  that  201  —  or  any  other 
number  —  "allow  their  agencies  no  voice  whatever." 

But  even  Haase's  own  interpretation  of  the  answers  falls  ftir 
short  of  establishing  any  breakdown  of  agency  service,  or  any 
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dissatisfaction  with  agency  compensation.   Even  if  25^  of  all  ad- 
vertisers really  did  make  their  own  media  selections  —  without 
Bjoy   help  or  advice  irtiatever  from  their  agencies  ~  there  might  be 
other  good  reasons  for  doing  so.  Many  advertising  managers  through 
long  ejqperience  know  media,  especially  those  adapted  to  their  own-\^ 
line  of  business,  and  feel  able  unassisted  to  select  media  them- 
selves.  In  doing  so  they  are  not  necessarily  implying  a  lack  of 
confidence  in  the  ability  or  disinterestedness  of  the  agency. 
Some  of  them  also  may  foolishly  be  dealing  with  a  poor  agency, 
perhaps  a  rate  cutter,  which  does  not  know  media  as  it  should. 
That  is  no  reflection  on  the  large  body  of  competent  agencies 
which  do.   The  ftict  that  at  least  75%  of  all  reporting  advertisers 
either  depend  upon  agency  selection  of  media  or  cooperate  with  the 
agency  in  making  it,  speaks  for  itself. 

4.  The  Extent  to  Which  the  Advertiser  Insists 
on  Approving  Commitments  for  Space  and  Art  and 
Mechanical  Work,  and  Also  Copy.   (Tables  XIX 
and  XX) 

If  this  point  is  raised  to  indicate  that  the  agency  set-up 
is  breaking  down,  it  has  no  in^ortanoe. 

y  It  has  always  been  customary  for  ein  advertiser  to  approve 
copy  and  expenditures  incurred  for  his  account.  That  is  nothing 
but  business  sense* 
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5.  Kie  Tendency,  Beginning  About  1930,  for  More 
Advertisers  to  Discontinue  the  Use  of  im  Agency, 
and  for  Fewer  Direct  Advertisers  to  Take  on 
Agencies.   (Pages  53,  64,  65  and  66) 

Haase  sees  in  the  figures  showing  the  switches  from  direct- 
advertisers  to  agency-advertisers,  and  from  agency-advertisers  to 
direct-advertisers,  a  great  deal  of  significance.  "Bb   reads  into 
these  figures  confirmation  of  his  belief  that  the  agency  system  is 
breaking  down;  that 


"It  might  be  inferred  that  advertising  agency  service, 
as  generally  interpreted,  is  becoming  less  well  adapted 
to  the  needs  of  present  day  business  firms,  since  the 
trend  toward  direct  advertising  seems  to  have  been 
established."   (Page  56) 


Let  us  see  what  these  figures  mean. 

The  figures  cited  in  the  report  show  the  following  switches 
from  agency-advertisers  to  direct-advertisers,  in  the  years  1925 
through  1933:   (Taken  from  Standard  Advertising  Register) 
1925    1926    1927   1928   1929    1930   1931    1932    1933 


428 


461 


400 


274 


425 


514 


534 


594 


628 


During  the  same  period,  the  switches  from  direct-  to  agency- 
advertisers  were  as  follows i 


1925 


215 


1926 


267 


1927   1928   1929 


1930   1931 


276 


258 


235 


272 


256 


1932 


266 


1933 


229 


In  1933,  there  was  a  net  switch  away  from  agencies  of  399, 
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whereas  in  1926  the  net  switch  was  194,  and  in  1929,  190,  and  in 
1928  only  16.   (Assuming  that  the  figures  given  are  correct) 

But  in  any  event  a  net  loss  (by  the  agencies)  of  400  adver- 
tisers —  out  of  a  total  of  8,666  —  in  a  depression  year  is  hardly 
convincing  evidence  of  the  breakdown  of  the  system,  especially  in 
the  light  of  the  following  facts: 

In  1933,  830  of  the  924  advertisers  who  answered  the  Haase 
questionnaire  were  still  using  agencies.   (Table  XVIII,  page  178) 

And  of  the  94  who  placed  their  advertising  direct,  69^  had 
total  annual  appropriations  of  less  than  $50,000,  and  82  had  ap- 
propriations of  less  than  |100,000,  3  being  undesignated  as  to 
size.   Only  nine  advertisers  (of  those  spending  $100,000  or  more 
per  year)  out  of  247  (or  about  3.6^  were  getting  along  without  an 
agency,  and  there  is  nothing  in  the  report  to  indicate  what  chan- 
nels these  few  advertisers  were  using  —  how  much  trade  press, 
direct  mail  or  sales  material. 

Such  figures  certainly  do -not  indicate  that  advertisers  are 
abandoning  the  agency  system  and  placing  their  advertising  direct. 
The  fact  that  96.4J5  of  all  advertisers  spending  $100,000  per  year  or 
more  are  placing  their  advertising  through  agencies  is* sufficient 
proof  to  the  contrary. 

But  of  course  the  phenomenon  which  Haase  has  discovered  is  the 
most  natural  thing  in  the  world. 

In  a  period  of  depression  advertising  appropriations  shrink, 
and  consumer  media  are  often  all  but  eliminated,  so  that  many 
smaller  advertisers  drop  below  the  minimum  level  at  which  agency 
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senrloe  is  needed  or  is  eoonomiomlly  sound.  Those  advertisers 
become,  fbr  the  duration  of  the  depression  or  of  their  curtailed 
advert i sing  expenditures,  direct-advertisers  '->  not  because  of  any 
dissatisfaction  with  agency  service,  but  of  very  necessity. 

And  conversely,  the  number  of  direct-advertisers  who  graduate 
upward  each  year  (during  the  depression)  to  a  level  irtiere  they  re- 
quire agency  service  diminishes.  Hence  the  increase  —  beginning 
in  1930  —  of  the  number  switching  from  agency  to  direct,  and  the 
decrease,  at  about  the  same  time,  of  the  number  graduating  into 
the  agency  classification. 

The  Standard  Advertising  Register  is  a  valuable  compendium  of 
infonnation,  but  using  it  fbr  calculations  of  this  kind  is  not  re- 
liable, in  our  opinion.  There  are  too  many  arbitrary  changes  made 
in  the  listings  from  year  to  year.  For  instance,  in  1928  about  500 
direct  advertisers  were  eliminated  simply  because  they  were  deemed 
to  be  "insignificant."  That  one  change  would  throw  1928  all  out  of 
true  and  also  the  chart  on  page  55  of  the  Haase  report.   Instead  of 
a  net  gain  of  16  direct  advertisers  that  year  there  would  have  been 
a  gain  of  516  if  the  records  had  not  been  changed  —  considerably 
more  than  the  399  added  in  1933. 

This  little  shift  in  the  figures  presented  in  the  Stemdard 
Advertising  Register  for  1928  throws  a  revealing  light  on  one  of 
Haase 's  charges  of  agency  incompetence  when  he  says  in  the  report 
on  page  54,  "It  is  obvious  from  the  chart  on  page  55  that  the 
direct  advertiser  quit  advertising  in  1928,  just  before  the  im- 
pending depression";  and  "the  reason  for  this  situation  may  well 

38 


lie  in  the  fact  that  the  direct  advertiser  is  more  responsive  to 
changing  business  conditions  than  the  agency-guided  advertiser." 
&ase  based  his  statement  on  the  erroneous  assumption  that 
the  gain  in  direct  advertisers  in  1928  was  16,  whereas  it  really 
was  516. 

6.  Ihat  the  Haase  Study  Shows  About  Agency 
Charges  and  the  Practice  of  Rebating. 


It  shows  nothing  intelligible  about  either  the  amount  of  the 
charges  or  the  degree  of  rebating,  or  in  fact,  whether  any  exists. 

Table  XXI,  sections  a,  b,  c,  d,  and  e,  dealing  with  consumer 
media  irtiich  are  commissionable  to  agencies,  namely,  magazines, 
newspapers,  radio,  outdoor  and  farm  papers,  all  at  national  rates, 
shows  how  many  advertisers  are  billed  at  card  rates,  how  many  at  a 
fixed  percentage  on  net  or  gross  billing,  how  many  on  a  fee  basis, 
the  speculative  basis  being  negligible.  But  none  of  these  figures 
indicate  irfiat  percentage  is  added  to  the  net  or  gross  nor  how 
large  the  fee;  so  that  it  is  impossible  to  tell  to  what  extent 

there  is  any  rebating. 

Covering  all  five  major  consumer  media,  the  fee  basis  averages 
J.ess  than  ^%  of  reporting  advertisers;  the  percentage  basis  less 
than  lljJ,  and  the  card  rate  or  better  basis,  over  85^.  Even  if  we 
were  to  assume  the  highly  improbable  contingency  that  all  the  fees 
and  likewise  all  the  percentages  charged  on  total  net  or  gross 
amount  to  less  tlMin  card  rates,  the  table  would  show  less  than  15^ 
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of  all  reporting  advertisers  by  any  possibili"ty  receiving  a  re- 
bate, however  slight.   It  might  be  much  nearer  lOjf,  if  the  facts 
Here  known.  These  two  limits  coincide  with  the  ones  estimated  by 
the  Young  study  a  year  or  two  ago. 

According  to  Table  XXI,  sections  a,  b,  c,  d,  and  e,  the  in- 
dividual percentages  for  each  class  of  media  were  reported  as  fol- 
lows: 


In  magazine  advertising!   86.656  of  reporting  advertisers 
are  billed  at  card  rates  or  better;  8.7jt  at  fixed  per- 
centage on  net  or  gross;  4.4^  on  a  fee  basis. 

In  newspapers:   86.5^  of  reporting  advertisers  are  billed 
at  card  rates  or  better;  lO.OjJ  at  fixed  percentage  on 
net  or  gross;  Z,6%  on  a  fee  basis. 

In  radio  (national):  87.25^  of  reporting  advertisers  are 
billed  at  card  rates  or  better;  8.95t  at  fixed  percentage 
on  net  or  gross;  3.1^  on  a  fee  basis. 

In  outdoor  (national):   82. 9^6  of  reporting  advertisers 
are  billed  at  card  rates  or  better;  13.2^  at  fixed  per- 
centage on  net  or  gross;  3.9^  on  a  fee  basis. 

In  fsurm  papers:  BZ,0%  of  reporting  advertisers  are 
billed  at  card  rates  or  better;  13.2^  at  fixed  per- 
centage on  net  or  gross;  3.8^  on  a  fee  basis. 


There  seems  to  be  nothing  new  in  these  findings,  except  per- 
haps the  evidence  that  accounts  of  $1,000,000  euid  over  follow  most 
strictly  the  stemdard  card  rate  basis  of  agency  charges. 

If  the  compilations  were  confined  to  strong  and  able  agencies 
and  to  high-grade  accounts,  the  euno\mt  of  demoralisation  might  be 
close  to  negligible.  The  study  throws  no  light  on  that. 

It  does  not  look  from  these  figures  as  if  the  agency  commissicn 
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system  is  being  modified;  IO51S  to  1595  demoralization  in  any  line  of 
business  is  not  serious,  however  undesirable,  human  nature  being 
what  it  is  and  competition  as  keen  as  it  has  become.. 

As  a  matter  of  fact  and  of  agency  experience  in  the  field, 
there  is  vastly  less  rebating  now  than  there  was  twenty  years  ago. 
lieuiy  of  the  rebating  agencies  have  gone  out  of  business  and  some 
of  the  rebate-seeking  advertisers  have  changed  to  full  rate  ser- 
vice, as  agency  records  will  substeuitiate. 

*   4>   *   *   41   *   ♦ 


It  is  upon  such  evidence  as  the  foregoing  six  points  present 
(pages  12  to  24)  that  the  Haase  report  seeks  to  demonstrate  that 
there  is  among  advertisers  a  serious  breakdown  of  the  present 
system.   It  is  such  evidence,  the  report  says  in  summing  up  on 
this  point,  that  "indicates  a  weakening  of  the  position  of  the  ad- 
vertising agency,  and  an  increasing  tendency  for  the  business  house 
to  deal  directly  with  mediums." 

Actually,  the  evidence  proves  no  such  thing,  to  the  contrary, 
it  indicates  a  stability  —  in  the  face  of  depression  conditions  — 
that  may  well  be  envied  by  any  line  of  business  or  profession. 


*  41  *  *  *  «  « 
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III.  HILASE  OBJECTIONS  TO  AGENCY  COIOflSSION  ANALYZED} 
ALSO  LEGAL  STATUS  OF  AGENCY  AND  RIGHT  TO  RSATE 


Having  attempted  to  proTe  that  there  is  a  general  neakening 
in  the  agenoy  structiire,  Haase  asserts  that  the  fiBiult  lies  with 
the  system  of  compensation  —  the  so-called  coimission  system  — 
now  in  vogue. 

Thus,  at  page  59 «  he  sayst 


"Three  observations  stand  out  as  unmistakable  in  the 
preceding  chapters  of  this  study:  first,  that  adver- 
tisers have  a  vital  need  for  the  services  that  many  ad- 
vertising agencies  are  equipped  to  render;  second,  that 
they  are  availing  themselves  of  agency  facilities  to  a_ 
constantly  decreasing  extent :  6uid  third,  that  the 
greatest  bar  to  a^  full  use  of  agency  service  by  adver- 
tisers seems  to  lie  in  the  method  by  i^ich  advertisers 
are  supposed  to  pay  agencies." 


And  again,  at  page  60 i 


"It  is  the  rigidity  —  the  hard-and- fastness  —  of  the 
discount  system,  with  its  rate  set  according  to  1918 
agency  costs,  which  restricts  the  present-day  agency  in 
its  usefulness  to  its  clients.  And  it  is  the  organized 
endeavor  to  make  adherence  to  this  minimum  price-fixing 
device  a  matter  of  ethics  irtiich  is  forcing  advertisers 
to  find  or  to  develop  facilities  to  do  what  the  agencies 
should  be  qualified  and  eager  to  do." 


Haase 's  theoretic  argument  against  the  comniss ion-system,  and 
in  fl&vor  of  some  undefined  other  system  of  compensation,  is,  as 
nearly  as  we  can  make  it  out,  as  follows) 


i 


The  advertising  agency  is  the  agent  of  the  advertiser 
and  not  of  the  publisher.   (Pages  3  and  62) 

Therefore  it  is  the  advertiser  and  not  the  publisher  who 
ought  to  pay  the  agency  for  the  service  rendered  to  the 
advertiser. 

It  is  in  fact  the  advertiser  who  pays  the  agency  ~  for 
it  is  his  money  and  the  agenoy  merely  withholds  its  ISjJ 
before  paying  the  balance  to  the  publisher.   (Page  3) 

Since  the  relationship  of  principal  and  agent  exists 
between  the  advertiser  and  agency,  neither  the  publisher 
nor  anyone  else  has  any  right  to  interfere  in  that  re- 
lationship or  to  dictate  in  any  way  as  to  the  method  or 
amount  of  compensation  the  agency  is  to  receive.   (Page  4) 

There  can  be  no  adverse  interest  as  between  a  principal 
8uid  his  agent,  and  therefore  it  is  not  "rebating"  if  the 
agency  passes  on  to  the  client  part  or  all  of  the  com- 
mission allowed  to  it  (the  agency)  by  the  publisher  on 
its  purchases  of  space.   (Page  4) 

There  is  therefore  no  ethical  or  legal  reason  irtiy  the  ad- 
vertiser and  agency  should  not  make  whatever  arrangement, 
as  to  the  compensation  of  the  agency,  that  they  can  mu- 
tually agree  upon.   (Page  4) 


H 


*   «   4i   *   «   4>   « 
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Haase  argues  that  the  present  method  of  compensation  is  wrong 
and  should  be  changed  for  the  following  practical  reasons i 


1.  It  results  in  the  agency's  loyalty  being  divided 
between  the  advertiser  and  the  publisher  —  and,  since 
the  agency  is  the  agent  of  the  advertiser,  it  owes  the 
advertiser  undivided  loyalty.   (Pages  4  and  24) 

2.  It  measures  the  value  of  services  and  ideas  by  the 
amo\mt  that  is  spent  in  advertising,  rather  than  by 
either  the  value  of  the  services  emd  ideas,  or  the 
amount  of  time  and  effort  spent  by  the  agency  in  pro- 
ducing them.   (Page  61) 
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3.  Since  the  agency  is  given  a  commission  on  the  amount 
of  money  spent,  it  gives  the  agency  a  selfish  interest 
in  the  amount  of  expenditure;  it  makes  it  difficult, 
therefore,  for  the  agency  to  make  unbiased  recommenda- 
tions; it  tends  to  cause  recommendations  for  overspend- 
ing, and  for  assigning  to  advertising  too  prominent  a 
place  in  the  entire  marketing  or  promotional  plan. 
(Pages  24  and  25) 

4.  Since,  the  agency  receives  commission  on  certain  kinds 
of  expenditure,  and  not  on  others,  it  makes  it  difficult 
for  the  agency  to  judge  impartially  which  media,  and 
which  kinds  of  advertising,  to  recommend.   (Pages  24,  25 
and  149) 

5.  Whereas  the  publishers  claim  that  it  is  they  who  fix 
the  amount  of  commission  paid  to  agencies,  and  that  this 
conmission  is  paid  for  services  which  they  consider 
valuable  to  them  (the  publishers),  actually  the  rate  of 
commission  is  fixed  by  the  agencies  themselves.  This 
rate,  being  fixed  on  the  basis  of  1918  agency  operating 
costs,  is  too  inflexible  to  fit  present  needs,  and  should 
be  adjusted  in  each  individual  case  to  fit  the  needs  of 
that  particular  case.   (Page  3) 

6.  Advertisers  are  compelled  to  pay  for  services  they 
may  not  need  or  want  in  a  level  lb%,      (Page  61) 

7.  "While  it  is  doubtless  true  that  under  the  commission 
system  now  in  vogue,  the  agency  does  not  receive  adequate 
compensation  from  the  sma.ller  accounts,  the  larger  ac- 
counts are  overcharged  —  and  that  in  turn  leads  to  some- 
thing else  that  may  need  to  be  corrected  (Page  21); 
namely, 

8.  Agencies  making  too  much  money.   (Pages  14,  15  and 
16) 


With  some  of  the  seven  contentions  thus  advanced,  no  open 
mind  woiold  entirely  disagree.  Viewed  abstractly,  there  would  seem 
to  be  a  number  of  valid  objections  to  the  commission  system  of 
compensating  agencies.   It  does  seem  to  give  the  agency  a  dis- 
proportionate financial  interest  in  the  amount  of  certain  types  of 
expenditure;  it  does  seem  to  result  in  some  of  the  agency's  efforts 
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—  some  campaigns  —  being  overpaid,  and  other  efforts  being  under- 
paid. 

If  absolute  perfection  is  to  be  the  standard  for  a  system  of 
compensating  advertising  agencies,  then  the  commission  system  does 
not  qualify.   It  does  not  meet  that  requirement.   The  very  ftict 
that  both  advertisers  and  agencies  are  human,  and  subject  to  the 
normal  frailties  of  humans,  must  deprive  any  system  conceived  by 
them  and  executed  by  them,  of  the  attribute  of  being  perfect, 

But,  as  Grover  Cleveland  once  said,  we  are  confronted  with  a 
fact,  not  a  theory.  -Qi»  |ire  engaged  not  in  a  Utopian  search  for 
something  that  cannot  be  found,  but  in  trying  to  determine  that 
method  which,  teJcen  at  large,  will  come  most  nearly  to  working  out 
fairly,  and  equitably,  and  to  accomplishing  the  objects  that  it  is 
designed  to  accomplish.  And  in  view  of  the  growth  of  advertising 
not  merely  in  volume,  but  also  in  effectiveness  and  technique,  and 
in  view  of  the  contributions  that  advertising  has  made  to  the  suc- 
cess of  the  advertiser,  of  the  publisher  and  of  the  agency,  .♦ti— 
«o^iallug  umior  tho  oommission-ayatem,  it  is  reasonable  to  assume  Jut-to 
~-^hft^--thflL_A«»i«y-s1;ructurB7-4no3Aidd^     aiethod  of  compeasat4«n, 
has  been  a  constructive  for( 


^ 


And  of  this  the  advertising  and 
publishing  interests  are  convinced,  based  on  many  years  of  ex- 
perience. 

Until  someone  can  suggest  an  alternative  method  of  compensa- 
tion that  will  eliminate  the  admitted  defects  of  the  commission 
system,  and  at  the  same  time  not  introduce  difficulties  and  ob- 
jections and  evils  of  a  far  more  serious  character,  we  believe 
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•rery  true  friend  of  advertising  —  whether  he  be  advertiser, 
agency,  or  publisher  ~  will  prefer  to  adhere  to  the  fbrmula  which 
over  a  period  of  years  has  been  attended  with  so  practical  a  measure 
of  success. 

We  have  admitted  that  there  are  some  human  weaknesses  in  the 
agency  coiq>ensation  system,  as  is  contended  in  the  Haase  report. 
With  other  of  its  contentions,  especially  regarding  the  agency's 
legal  status  and  right  to  rebate,  we  must  sharply  disagree. 


1.  The  Haase  report  predicates  its  Bain 
argument  on  a  legal  fiction  that  there 
exists,  as  between  the  advertiser  and  the 
advertising  agency,  an  exclusive  relation- 
ship 2L  principal  and  agent.   This  is  not 
the  fact.   The  advertising  agency  is  not 
solely  the  agent  of  either  the  advertiser  or 
^  the  publisher,  or  of  anyone  else.   The 
advertising  agency  is  essentially  an  inde- 
pendent contractor,  and  has  been  so  dealt 
^th  by  both  advertisers  and  media  owners 
for  decades.   (Pages  62,  79,  80,  81  and  82) 


To  a  very  considerable  extent  the  objections  raised  in  the 
Haase  report  to  the  present  method  of  compensation  are  based  on 
the  legal  theory  that  the  agency  is,  in  law,  the  agent  of  the  ad- 
vertiser only  ~  and  that  as  between  the  two,  the  technical  legal 
relationship  of  principal  and  agent  exists.   Throughout  the  legal 
argument,  complete  reliance  is  placed  on  this  contention;  and, 
furthermore,  the  importance  of  the  point  —  in  the  minds  of  the 
authors  of  the  Haase  report  ~  is  evidenced  by  the  fact  that  out 
of  the  215  pages  in  the  report,  no  less  than  53  (or  nearly 
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one-fourth)  are  given  over  entirely  to  an  attempt  to  prove  the 
point. 

As  we  shall  point  out  later,  we  consider  the  precise  legal  re- 
lationship between  the  parties  as  being  Immaterial  and  inconse- 
quential to  the  main  point  at  issue  —  rebating  and  the  right  to 
rebate.  Nevertheless,  we  deem  it  inqportant  to  clarify  the  true 
relationship  between  agency  and  client  and  to  distinguish  it  from 
one  upon  which  bh.  unsound  and  untenable  conclusion  has  been  based 
in  the  Haase  report. 

Haase  falls  into  two  errors.  He  looks  only  at  one  side  of 
the  picture,  when  there  are  three  sides,  and  then  he  substitutes 
legal  fiction  for  the  actualities  of  agency  operation  upon  which 
any  sound  legal  status  must  be  based. 

The  agency's  legal  status,  to  the  best  of  our  knowledge,  has 
never  been  aut ho ritat ively  defined  with  any  finality  either  by  the 
courts  or  others,  and  in  our  opinion,  can  never  be  so  defined  be- 
cause of  the  interrelated  nature  of  the  business  —  a  statement 
which  is  still  true  after  studying  carefully  the  legal  argument  in 
the  Haase  report,  ^wgjw^,  the  basis  on  irtiich  the  agency  actually  I 


operates  in  dealing  with  both  media  eind  advertisers  and  is  held 


.nd  1 


responsible  for  its  commitments  to  them,  as  a  matter  of  course  and 
of  law  makes  of  the  agency  mainly  an  independent  contractor  ~ 
which  engages  in  business  on  its  own  account  and  on  its  own  capi- 
tal; which  enters  into  contractual  relationships  with  clients, 
whereby  it  renders  both  professional  and  commercial  services;    i 
which  enters  into  contractual  relationships  with  publishers,  at      \         q*^ 
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its  own  risk  and  on  the  strength  of  its  oira  credit,  for  the  pur- 
chase of  space. 

In  these  respects  the  agency  does  not  act  as  the  agent  of  the 
advertiser.   It  contracts  with  the  publisher  for  space  —  and  the 
publisher  looks  to  the  agency,  not  to  the  advertiser,  for  payment. 
If  an  exclusive  relationship  of  principal  and  agent  existed  between 
client  and  agency,  not  only  would  the  publisher  proceed  against  the 
advertiser  in  case  of  default  by  the  agency,  but  he  could  proceed 
only  against  the  advertiser  in  ai^y  event .  Not  only  would  the 
"principal"  be  liable  in  such  a  case,  but  the  "agent"  would  not  be 
liable,  even  in  the  first  instance. 

KKhat  are  the  facts?  They  are  clearly  pointed  out  in  a  recent 
statement  by  the  Periodical  Publishers  Associationi 


"For  many  years  there  have  been  frequent  discussions  of 
the  question  as  to  whose  agent  the  advertising  agent  is 
in  law.   These  have  seemed  to  us  to  be  academic  and 
have  not  given  due  consideration  to  the  actual  practices 
in  the  business. 

"The  contention  that  he  is  (exclusively)  the  advertiser's 
agent  has  often  been  advanced.  We,  therefore,  point  out 
the  established  practices  which  preclude  such  a  theory. 

"....The  agency,  from  its  earliest  days,  has  been  re- 
sponsible to  the  publisher  for  carrying  out   contracts 
and  paying  bills.  All  of  its  financial  operations  have 
been  in  line  with  this  responsibility.  Agencies  have 
paid  publishers  large  amounts,  totaling  millions,  in 
fact,  for  space  for  which  they  were  unable  to  collect 
from  the  advertisers.  Agencies,  not  publishers,  pass 
on  the  credit  of  the  advertisers.  Many  agencies  carry 
credit  insurance  for  protection.  When  the  agencies 
suffer  credit  losses,  they  either  make  good  to  the 
media  owners,  or  become  insolvent.  This  is  entirely 
inconsistent  with  the  theory  that  the  advertiser  is  the 
principal  and  the  agency  his  agent. 
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"....The  publishers  look  only  to  the  agency  for  pay. 
The  Periodical  Publishers  Association  regularly  gets 
financial  reports  from  the  agencies  and  rates  them  for 
credit  purposes.  We  do  not  collect  from  the  advertiser 
in  case  the  agency  fails  to  pay." 


Similarly,  in  a  brief  filed  with  the  Federal  Trade  Commission 
in  a  case  involving  the  agency  system,  the  American  Newspaper  Pub- 
lishers Association  made  the  following  pertinent  statement: 


"The  word  'agent'  as  applied  to  the  advertising  agencies 
is  a  misnomer.  Advertising  agencies  have  never  been 
agents  in  the  true  sense  of  that  term.   In  the  publish- 
ing field  they  are  regarded  rather  as  independent  con- 
tractors soliciting  advertising  from  the  advertiser  to 
be  published  in  newspapers  or  other  publications,  pro- 
curing such  advertising  to  be  published,  and  receiving 
from  the  publisher  a  commission  or  discount  from  which, 
after  the  payment  of  their  expenses,  their  profits  are 
derived." 


And  in  a  New  York  case  (Clegg  v.  New  York  Newspaper  Union,  72 

Hun.  395) «  the  courc  said: 

"He  (the  plaintiff)  is  described  in  the  case  as  an  'ad- 
vertising agent, '  but  he  is  neither  an  agent  of  the  ad- 
vertisers nor  of  the  publishers.   He  makes  agreements 
with  those  wishing  to  secure  the  publication  of  their 
advertisements  to  procure  their  publication  in  certain 
newspapers  for  certain  siuns,  and  contracts  with  the  pa- 
pers    to  publish  the  advertisements  at  rates  agreed 

upon.  The  difference  between  the  rate  paid  to  the  news- 
papers and  the  rate  which  he  receives  from  the  adver- 
tisers is  his  profit." 


In  endeavoring  to  establish  that  the  agency  is  exclusively 
the  agent  of  the  advertiser,  the  study  points  out  (Page  145)  that 
there  is  no  mention  made  of  duties  or  obligations  to  the  publisher 
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in  the  official  Stemdards  of  Praotioe  adopted  by  the  A. A. A. A.  at 
its  convention  in  1918. 

Why  should  there  be?  The  statement  concerns  merely  the  scope 
of  work  to  be  done  in  the  conduct  of  an  advertising  campaign,  the 
necessary  steps  to  be  taken  in  a  we 11 -rounded  program  of  promotion. 
It  in  no  way  concerns  the  agency's  relations  or  obligations  to 
az^body. 

The  study  also  points  out  (Pages  169  and   160)  that  agency- 
client  contracts  make   no  mention  of  service  to  the  publisher, 
Hhy  should  they?  They  cover  only  the  services  to  be  rendered  the 
advertiser,  disclosing  merely  to  what  extent  commissions  from 
media  compensate  the  agency  for  service  rendered  to  the  adver- 
tiser. Obligations  to  the  publisher  are  covered  in  a  separate 
undertaking  with  him. 

The  study  further  points  out,  (Pages  160  and  161)  that  some 
agency-client  contracts  agree  to  act  as  the  advertising  agent  of 
the  advertiser.   This  seldom  if  ever  has  any  legal  intent.   "Ad- 
vertising agent"  does  not  describe  cmy  legal  relationship  of 
principal  and  agent;  it  is  merely  a  trade  name  commonly  used  to 
designate  a  concern  engaged  in  rendering  advertising  service. 
The  name  is  a  misnomer  and  a  senseless  survival  from  the  days 
when  it  meant  a  broker  of  space. 

"It  is  clear,"  says  Baase,  "that  the  advertising  agency, 
whatever  its  original  function,  has  come  to  serve  the  interests 
of  the  manufacturer  urtio  advertises  and  may  hold  no  other  master 
before  him."   (Page  4) 

SO 


The  idea  that  eoa.  agent  caji  serve  only  one  master  in  a  given 
trajisaction  runs  counter  to  common  practice,  recognized  by  custom 
and  by  law.   Real  estate  brokers  and  life  insurance  agents  serve 
both  buyer  and  seller  in  the  same  transaction;  this  is  also  true 
of  attorneys  employed  to  represent  both  sides  of  a  settlement, 
where  the  parties '  interests  are  adverse.  All  the  law  requires  is 
that  the  dual  relationship  be  known. 

The  advertising  agency  is  not  exclusively  the  agent  of  the 
advertiser,  nor  of  the  publisher;  it  is  essentially  an  independent 
contractor,  as  is  further  indicated  by  the  following  legal  opinion 
rendered  by  Mr.  George  Link,  Jr.  of  MoKercher  &  Link,  attorneys 
for  the  A.A.A.A.  for  many  years,  euid  intimately  familiar  with  the 
obligations  and  operations  of  the  advertising  agency. 
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January  22,  1935 

Mr.  John  Benson 

American  Association  of  Advertising  Agencies 

420  Lexington  Avenue 

New  York  City 

Ify  dear  Mr.  Benson: 

I  have  analyzed  the  "Advertising  Agency  Compensation — Theory, 
Law  and  Practice"  published  by  the  A.N. A.  and   it  contains  many 
dogmatic  ajid  categorical  statements  relating  to  the  legal  relation- 
ships between  the  advertiser,  the  agency,  and  the  publisher,  which 
appear  to  be  unsound. 

The  question  as  to  whether  an   advertising  agency  is  the  agent 
of  the  advertiser,  or  the  agent  of  the  publisher,  or  the  agent  of 
both,  or  an  independent  contractor,  can  never  b©  definitely  judi- 
cially settled  for  the  obvious  reason  that  each  case  presented  to 
the  court  is  determined  by  the  court  upon  the  facts  set  forth  in 
the  particular  case. 

Since  the  decision  of  the  court  must  be  based  upon  the  facts 
presented  it  follows  that  there  will  always  be  a  variance  of 
judicial  determination  of  the  relationship  in  different  cases. 

The  facts  are  generally  developed  by  individual  transactions, 
contracts,  letters,  and  conversations.   Obviously  no  two  state  of 
facts  are  entirely  similar.  A  sentence  in  a  contract,  a  line  in  a 
letter,  or  a  few  words  in  an  oral  conversation,  might  compel  a 
judge  to  arrive  at  a  different  conclusion  than  that  arrived  at  in 
a  prior  decision. 
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There  are  some  decisions  which  have  held  against  our  conten- 
tion solely  because  of  the  use  of  the  name  "advertising  agency." 
Fortunately  our  judges  now  go  behind  the  name  and  examine  the  ob- 
ject itself,  especially  if  the  court's  attention  is  drawn  to  the 
fact  that  the  name  is  not  descriptive  of  the  object  or  relation- 
ship. 

I  have  analyzed  all  of  the  cases  mentioned  in  the  report  and 
with  a  few  minor  exceptions  they  do  not  even  remotely  touch  the 
question  of  the  advertising  agency's  relation  to  the  publisner 
and/or  the  advertiser.   In  the  few  cases  in  which  the  relationship 
of  the  advertising  agency  to  the  publisher,  or  to  the  advertiser,  is 
touched  upon,  there  are  special  aspects  of  the  case  to  obscure  the 
question  or  the  actual  facts  of  agency  operation  have  been  misun- 
derstood or  ignored.   This  is  easily  accounted  for  upon  an  examina- 
tion of  the  few  court  opinions  relating  to  this  general  subject, 
nearly  all  of  them  decisions  by  the  lower  courts. 

The  leading  case  cited  in  the  A.N. A.  Report  is  Clegg  vs.  New 
York  Newspaper  Union,  which  the  report  states  was  decided  in  1876 
(see  page  73).   The  case  was  decided  in  October  of  1893.   There- 
fore, the  statement  "the  date  is  significant"  (referring  to  the 
1876  date  as  the  alleged  date  of  decision)  is  incorrect,  whatever 
significance  it  may  have. 

The  question  of  rebating  was  submitted  to  the  court  and  jury 
as  a  sub-issue  by  the  defendant,  the  New  York  Newspaper  Union; 
using  the  language  of  the  Court: 
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"On  the  trial  the  defendants  contended  that  the  plaintiff 
had  violated  the  clause  in  the  contract  which  provides 
that  the  plaintiff's  orders  were  to  be  executed  'subject 
to  the  usual  rules  and  regulations.* 

"It  was  insisted  that  one  of  these  rules  provided  that 
the  plaintiff  emd  all  others  engaged  in  the  same  business 
should  not  give  their  customers  less  rates  than  those 
prescribed  in  a  schedule  furnished  by  the  defendants »" 


We  oust  assume  from  the  verdict  that  the  jury  decided  that  the 
plaintiff  did  not  violate  the  usual  rules  and  regulations «  i.e. 
the  rule  against  rebating. 

The  Court  fuz*thermore  stated  as  follows: 


"He  is  described  in  the  case  as  an  advertising  agent  but 
he  is  neither  sin  agent  of  the  advertisers  nor  of  the 
publishers," 


obviously  holding  that  the  advertising  agency  in  question  was  an 
independent  contractor. 

The  case  of  Dolman  vs.  United  States  Rubber  Corporation  of 
America*  288  Pacific  Reporter  131,  approves  a  fundamental  rule  of 
law,  that  any  agent  is  entitled  to  reimbursement  from  his  princi- 
pal for  all  advcmces  emd  expenditures  properly  made  on  behalf  of 
the  principal.  But  the  legal  status  of  the  agency  was  not  in- 
volved. 

The  Court  wrote  that  the  business  of  an  advertising  agency  is 
somewhat  out  of  the  ordinary.  Among  other  things,  it  wrote  as 
follows: 
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"As  to  a  newspaper,  an  advertising  agency  undertakes  to 
solicit  and  finally  prepare  for  insertion  advertising 
matter  and  to  collect  therefor  and  then  to  pay  the  news- 
paper.  In  turn  the  newspaper  gives  to  the  agency  liberal 
discounts  on  the  payments  which  are  made  promptly.  As  to 
the  advertiser,  the  agency  undertakes  to  inform  itself  of 
its  wants  and  needs  and  express  them  in  the  most  effect- 
ive form  for  insertion  in  a  newspaper,  to  select  the 
place  in  the  newspaper  where  the  advertisement  is  to  be 
inserted,  to  obtain  the  most  efficient  and  economical 
space,  and  make  all  arrangements  therefor.  On  all  of 
these  matters  it  undertakes  to  be  informed  as  fully  as 
the  proprietors  of  newspapers.  Both  as  to  the  newspaper 
and  as  to  the  advertiser  it  undertakes  to  do  perfect 
work.   In  the  interest  of  the  newspaper  and  also  in  the 
interest  of  the  advertiser  it  undertakes  to  make  payments 
promptly,  obtain  discounts  for  the  prompt  payments,  and 
give  the  advertiser  the  benefit  of  the  cheapest  service 
possible." 


At  page  77  of  the  report  the  statement  is  made: 


"There  have  been  instances  where,  after  an  agent  had 
bought  advertising  space  upon  a  firm  contract,  the  ad- 
vertiser has  elected  to  have  another  agent  serve  him. 
No  cases  have  been  foimd  where  a  publisher  has  denied 
the  right  to  an  advertiser  to  effect  a  transfer  of  his 
account  from  one  agent  to  another." 


This  question  was  directly  involved  in  the  Ayer  vs.  U.S.  Rub- 
ber Company  case.  At  the  trial  it  was  contended  on  behalf  of  the 
United  States  Rubber  Company  that  there  was  a  general  custom  in 
case  of  a  change  of  agency  that  such  reservations  would  be  turned 
over  to  the  new  agency.   The  Court  stated: 


"Defendant  offered  evidence  to  show  it  was  customary  in 
the  advertising  business  for  the  agent,  jrhen  a  contract 
was  cemoelled,  to  turn  over  all  matters  to  his  successor 
without  charge  beyond  the  date  of  ccuicellation  of  the 
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agreement.   The  trial  judge  rejected  evidence  of  this 
custom  on  the  ground  that  it  failed  to  show  the  required 
uniformity  to  establish  a  custom,  but,  on  the  contrary, 
irhether  the  alleged  custom  prevailed,  depended  on  the 
circumstances  of  each  particular  case.   In  addition  to 
the  reason  thus  given  by  the  trial  judge,  it  is  apparent 
that  the  parties,  by  their  contract  and  letters,  had  ex- 
pressly provided  for  the  event  iihioh  occurred  by  recog- 
nizing the  right  of  plaintiff  to  be  paid  for  services 
performed," 


At  page  30  of  the  report  the  following  statement  is  madei 


"The  agent,  in  the  language  just  quoted,  is  no  longer 
the  independent  space  jobber  or  space  broker,  but  the 
business  advisor  and  agent  of  the  advertiser." 


The  case  of  Kastor  vs.  Elders,  158  S.W.  738  (Mo.)  1913  is 
cited  in  support  of  this  statement.   The  Court  quite  strongly  in 
its  opinion  intimates  that  the  advertising  agency  is  a  middlenan, 
which  is  synonymous  with  independent  contractor.   I  use  the  language 
of  the  Court  (underscoring  ours)  in  support  of  this  statement! 


"The  evidence  shows  that  in  the  growth  and  development 
of  the  advertising  business  to  its  present  large  propor- 
tions, there  has  come  to  be  what  may  be  termed  a  middle- 
man or  go-between,  known  as  an  advertising  agent  or 
agency.   This  man  or  agency  deals  with  the  advertiser  on 
one  hand,  advising  and  assisting  him  in  the  selection  of 
the  publications  to  be  used,  having  put  in  type  and  pre- 
paring advertising  matter  or  copy;  making  or  having  iiB.de 
drawings,  electrotypes,  stereotypes,  preparing  letters, 
circulars,  pamphlets  eind  literature  generally  for  circu- 
lation through  the  mails  and  otherwise;  and  generally 
conducting  what  is  known  as  an  advertising  campaign  — 
while  on  the  other  hand,  deals  with  the  publications 
used,  placing  all  orders  for  advertisements,  and  adjust- 
ing all  charges  and  settlements  with  them,  and  paying 
all  amounts  due  them.   In  fact,  in  such  cases  the  pub- 
lication deals  with  the  agent  only.   The  agent  orders 
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the  space,  the  same  is  charged  to  him  by  the  publication 
at  the  card  rate,  less  the  agency  commission  or  the  agen- 
cy rate,  and  he  pays  therefor,  and  the  advertiser  has  no 
dealings  with  the  publisher  whatever." 


Another  case  cited  in  the  report  is  the  case  of  Hampton  v, 
Schlesinger,  99  N.Y.  Supp.  528,   This  case  was  decided  in  1906  and 
the  Court  held  that  in  so  far  as  the  agency's  contracts  for  space 
were  concerned  the  relationship  between  that  of  the  agency  and  the 
advertiser  was  that  of  an  independent  contractor  and  that  the  ad- 
vertiser was  not  bound  by  the  agency's  contracts  with  the  pub- 
lisher. 

The  case  of  Allen  v,  Pierpont,  22  Fed,  582  (1884)  can  only  be 
used  as  an  authority  for  the  moral  and  ethical  proposition,  to  wit, 
in  the  language  of  the  Court i 

"The  agent  to  buy  property,  who,  in  the  pretended  dis- 
charge of  his  agency,  sells  his  own  property  to  his 
principal,  without  his  knowledge,  is  not  entitled  to 


commissions. 


It 


This  case  has  no  application  to  the  modern  advertising  agency. 

This  same  principle  was  followed  in  the  case  of  Hewitt  k 
Hosier  v,  Lichty,  126  N,W,  170;  and  Hofflin  v.  Moss,  67  Fed,  440. 
These  cases,  obviously,  do  not  bear  upon  the  present  day  relation- 
ships of  an  advertising  agency  to  a  publisher  or  to  the  advertiser, 

The  Court  in  Hofflin  v.  Moss,  67  Fed,  445,  cited  in  the 
A,N,A,  report,  coxmnenting  upon  the  case  of  Allen  vs.  Pierpont, 
stated: 
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"In  the  oase  of  Allen  v.  Pierpont,  22  Fed.  582,  upon  a 
contract  like  the  one  here  in  suit,  the  court  held  the 
plaintiffs  could  not  recover,  upon  the  ground  that  they 
were  agents,  under  the  contract,  and  had  not  acted  in 
good  faith  tonards  their  principal;  and  their  action  nas 
the  same,  in  all  respects,  as  the  action  of  the  plain- 
tiff in  this  case.  The  judgment  of  the  circuit  court  is 
reversed,  and   the  cause  remanded,  with  directions  to 
grant  a  new  trial." 


Again  indicating  the  fkot  that  the  cases  cited  in  the  A.N. A.  re- 
port are  not  precedents  which  have  eoiy  value  in  the  advertising 
agency  relationship  to  the  publisher  or  advertiser  as  it  exists 
this  day. 

In  the  case  of  Rosenbaum  v.  Sarasohn,  171  N.  Y.  Supp.  629, 
the  Court  held  first,  that  an  advertising  agency  may  be  the  agent 
of  the  publisher  and  also  of  the  advertiser,  rendering  an  impor- 
tant and  valxiable  service  to  each  and,  without  malflng  a  disclosure 
that  he  was  receiving  commissions  firom  both,  he  is  legally  entitled 
to  receive  commissions  from  both  the  advertiser  and  publisher. 

The  oase  of  Montague  v.  All  Package  Stores,  169  N.  Y.  Supp. 
920,  involves  a  special  and  unique  arrangement,  one  not  based  upon 
the  customary  method  of  doing  business  in  the  advertising  agency 
industry.  The  defendant  was  both  publisher  and  advertiser,  and  no 
commission  relationships  were  involved.   This  is  illustrated  by 
the  following  extract  from  the  opinion  of  the  court t 


"It  is  quite  evident  that  this  arrangement  did  not  con- 
template that  the  defendant  (lioAtamney  Co.)  should  be- 
come em  independent  contractor  for  the  publication  of 
the  Weekly.   On  the  contrary,  it  is  clear  that  he  was  to 
become  merely  the  agent  of  the  plaintiff  (The  All  Package 
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Stores  Co.)  incurring  bills  on  plaintiff  *s  account  and 
receiving  the  necessary  moneys  from  plaintiff  to  meet 
them. " 


None  of  the  precedents  similar  to  this  precedent,  cited  in 
the  A.N. A.  report,  are  helpful  because  they  do  not  involve  the 
normal  relations  between  agency  and  advertiser  or  between  agency 
and  media  owner. 

The  question  raised  by  the  oase  of  Clarke  v.  Watt  145  N.Y. 
Supp.  depended  upon  a  question  of  fact  as  to  whether  or  not  credit 
was  given  to  the  advertising  agency  or  to  the  advertiser.  Two  of 
the  judges  were  of  the  opinion  that  under  the  facts  set  forth  in 
the  opinion  the  advertiser  alone  could  be  held  responsible  and 
not  the  agency,  while  Judge  Lehman  in  a  dissenting  opinion  held 
that  the  advertising  agency  was  solely  responsible  to  the  pub- 
lisher based  upon  his  conclusions,  to  wit,  that  the  publisher  re- 
lied solely  upon  the  agency  for  the  payment  of  his  bill  for  space 
used  by  the  client  of  the  agency.   Judge  Lehman  is  now  a  judge  of 
the  Court  of  Appeals  of  the  State  of  New  York  and  he  is  considered 
one  of  the  ablest  judges  now  on  the  bench  in  the  United  States. 
In  any  event  the  case  of  Clarke  vs.  Watt  was,  in  effect,  overruled 
in  the  following  year  by  the  case  of  Hoffman  vs.  American  Tobacco 
Company  in  which  the  Court  held  that  the  publication  must  look  to 
the  agency  for  the  payment  of  the  space  contracted  for  by  the 
agency  emd  not  to  the  agency »s  client,  indicating  conclusively  that 
in  the  Courtis  opinion  the  agency  is  6ui  independent  contractor. 

F&ithfully  yours, 

(Signed)  George  Link,  Jr. 
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2.   But  the  precise  legal  status  of  the  ad- 
vertising agency  is  entirely  beside  the 
point.   Even  if  it  were  to  be  conceded  that 
the  agency  is  the  agent  of  the  advertiser, 
there  is  nothing  inmioral ,  illegal,  incon- 
s i stent »   or  eoiomalous  about  the  present 
method  by  idiich  the  agency  receives  its  ma- 
jor compensation. 


It  becomes  necessary  at  this  point  to  clarify  the  relationship 
between  the  agency  and  advertiser  on  the  one  hand,  and  between  the 
agency  and  the  publisher  on  the  other. 

First  of  all,  let  it  be  said  that  there  is  no  disagreement 
with  the  contention  that  the  agency  owes  undivided  loyalty  to  the 
advertiser  within  the  limits  of  honesty  and  professional  practice. 
As  to  the  matters  entrusted  to  the  agency  by  the  client,  —  just 
as  by  a  client  to  an  attorney  ~  a  confidential,  fiduciary  relation- 
ship exists;  and  in  respect  to  those  matters,  the  agency  owes  to 
the  client  not  only  professional  allegiance  as  against  any  third 
parties,  but  complete  disclosiire  to  the  client  of  any  facts  that 
might  by  any  possibility  tend  to  create  an  adverse  interest. 

But  here  is  an  importeuit  distinction  that  seems  completely  to 
have  escaped  Haase.  He  lays  great  emphasis  on  the  fact  that  as 
between  the  advertiser  and  agency  there  must  be  no  "adverse  inter- 
est," (Page  33)  But  he  fails  to  differentiate  between  the  matters 
in  irtiich  there  must  be  no  adverse  interest  and   those  as  to  which, 
in  the  very  nature  of  commerce,  there  has  to  be  an  adverse  inter- 
est*  In  dealings  with  third  persons  ~  including  publishers  — 
there  must  be  no  imdisolosed  adverse  interest;  and  in  dealing  with 


60 


the  subject-matter  of  the  relationship  —  the  advertising  problems 
of  the  advertiser  —  there  must  be  no  adverse  interest;  but  in 
respect  to  the  contractual  relationship  between  the  advertiser  and 
the  agency,  there  is  bound  to  be  an  adverse  interest.  And  this 
is  equally  true  whether  the  relationship  of  principal  and  agent 
exists  or  not;  it  is  true  as  between  physician  and  patient  —  it  is 
true  as  between  client  and  attorney  —  it  is  true  as  between 
trustee  and  beneficiary  —  it  is  true  in  any  case  where  the  rela- 
tionship is  a  contractual  one.  In  respect  to  the  agreement  between 
the  parties,  they  are  not  dealing  as  parties  of  identical  interest, 
but  as  parties  of  opposing  interest.   It  is  only  when  the  relation- 
ship has  been  established,  and  only  in  respect  to  the  matters  with 
irtiich  the  relationship  is  supposed  to  concern  itself,  that  the 
unity  of  interest  —  the  confidential  relationship  —  comes  into 

being. 

Haase  seems  to  resent  that  the  agency  shoxild  receive  compen- 
sation from  the  publisher  ~  a  party  whose  interest  is  adverse  to 
that  of  the  advertiser.  But  he  seems  to  forget  that,  since  the  ar- 
rangement is  open  and  above-board,  fully  known  to  all  parties  at 
the  time  the  relationship  is  entered  into,  it  is  not  only  not  in- 
consistent with  or  repugnant  to  the  obligations  of  an  agent,  but 
becomes  an  Integral  part  of  the  client-agency  relationship. 

Haase  insinuates  that  the  present  arrangement  gives  the  pub- 
lisher an  unwarranted  voice  in  determining  the  relationship  between 
the  advertiser  emd  his  agency;  that  it  permits  the  publisher  to 
interfere  with  the  advertiser's  right  to  compensate  his  agency  as 


he  sees  fit. 
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Here  again,  Haase  ignores  the  true  sitiiation* 
lb  one,  as  far  as  lie  know,  questions  the  right  of  the  adver- 
tiser to  oompensate  the  agency  in  any  ethioal  iiay«  that  he  and  the 
agenoy  nay  find  mutually  satisfactory*  But  neither,  we  think, 
should  anyone  disagree  with  the  right  of  the  publisher  to  sell  his 
spaoe  on  whatever  basis  he  deems  advisable;  to  determine  the  prioe 
at  which  he  shall  sell  it,  to  determine  whether  and  to  irtiat  extent 
the  existence  of  a  successful,  soimd  agency  system  contributes  to 
the  health  and  ultimately  to  the  profitableness  of  his  business;  to 
determine  iriiether  and  to  what  extent  he  wishes  to  contribute  to  the 
continuation  of  that  system  by  allowing  to  certain  constructive 
foroes,  compensation  in  the  form  of  a  commission* 

Publisher's  Vital  Heed  of  Agency  Service 

The  publisher's  position  — -  and  we  think  it  is  not  only  in- 
herently so\md,  but  that  it  squares  with  existing  practice  --  is 
substantially  thist 

1*  Advertising  is  the  very  lifeblood  of  his  business  and 
his  profits*  Without  advertising  he  would  have  to  col- 
lect a  much  higher  price  for  his  publication  —  so  much 
higher,  in  fact,  that  its  circulation  would  be  drastical- 
ly restricted*   (And,  incidentally,  without  the  volxme 
of  circulation  i^ioh  is  made  possible  by  the  low  sale 
prioe  of  the  publication,  which  in  turn  is  made  possible 
solely  by  advertising  revenue,  the  publication  would  be 
of  vastly  less  value  to  the  advertiser  —  since  it  would 
tap  a  nuoh  smaller  market*  Thus  not  only  the  publisher's 
profits,  but  the  advertiser's  interests  —  so  flar  as  they 
are  dependent  upon  advertising  —  are  vitally  concerned 
with  the  success  of  the  institution  of  advertising,  as  a 
whole*) 
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2*  Whatever  stimulates  the  legitimate  use  of  advertis- 
ing, therefore,  is  of  value  to  the  publisher*  And  since 
nothing  stimulates  the  increased  use  of  advertising  like 
the  success  of  advertising,  the  publisher  has  a  vital  in- 
terest in  seeing  to  it  that  advertising  expenditures  and 
advertising  campaigns  be  made  to  produce  for  the  adver- 
tiser to  the  very  utmost*  Only  in  this  way  will  the  ad- 
vertiser be  encouraged  and  enabled  to  spend  more  money 
in  advertising}  and  only  in  this  way  will  the  non-adver- 
tiser be  BMide  to  see  the  advantages  of  advertising,  and 
be  caused  thereby  to  become  an  advertiser  himself* 

/  5*  To  be  successful  advertising,  it  nnist  be  good  adver- 
tising —  soundly  conceived,  as  to  the  job  to  be  done, 
the  resistances  to  be  met  and  overcome,  the  markets  to 
be  tapped,  the  amount  that  can  be  economically  spent  in 
view  of  probable  returns;  solmdly  executed,  as  to  ap- 
pearance, as  to  selling  appeal,  as  to  copy  treatment,  as 
to  truthfulness  and  fairness  toward  competitors,  as  to 
its  helpfulness  to  the  reader  eind  prospective  consumer* 
Neither  the  publisher  nor  the  average  advertiser  —  whose 
principal  job  is  the  production  and  selling  of  his  mer- 
chandise ~  is  equipped  to  bring  to  bear  on  advertising 
problems  the  expert,  highly  specialized  ability,  and 
■mried  experience  that  is  necessary  to  produce  this  suc- 
cessful kind  of  advertising* 

4,   The  agency,  as  it  has  evolved  from  the  embryonic 
stage  of  a  century  ago,  provides  this  service  —  and  is 
therefore  a  constructive  force  tending  to  insure  the 
success  of,  and  thereby  perpetuate  and  increase  the  use 
of,  advertising*  Irrespective,  therefore,  of  its  speci- 
fic value  to  the  advertiser  —  Trtiich  of  course  has  not 
been  denied,  but  which  is  not  relevant  to  this  particu- 
lar point  —  the  advertising  agency  is  rendering  a_  ser- 
vice  which  is  of  inestimable  value  to  the  publisher* 

5*  And  since  the  publisher  is  convinced  that  the  suc- 
cess of  advertising  depends  upon  the  continued  existence 
of  a  group  of  strong,  well-financed,  experienced,  able, 
and  ethical  advertising  agencies,  and  since  he  is  con- 
vinced that  the  welfare  of  his  business  depends  on  the 
success  of  his  advertisers;  nothing  could  be  more  natiiral 
than  that  he  should  wish  to  provide  —  and  insist  on  pro- 
viding ~  for  a  continuation  of  that  system* 

6*  Just  as  the  automobile  manufacturer  fixes  the  com- 
mission to  be  allowed  to  his  dealer  on  the  basis  of  iftiat 
is  required  to  make  a  dealer  operation  profitable,  just 
so  the  publishers  have  sought  to  keep  their  agency  com- 
mission at  a  Tn^^^™""  level  which  would  make  the  agenoy 
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business  reasonably  profitable  to  the  kind  of  men  nham 
the  publishers  believe  the  business  needs* 

?•  In  effect  the  publisher  says  to  the  advertiser: 

"I  have  space  to  sell.   In  nqr  ami   interests,  it  is  ijft- 
portant  that  that  space  shall  be  used  intelligently  euid 
effectively*   I  am  no  longer  able  — •  as  I  nas  once  —  to 
'service*  that  space  for  you*  Frankly,  most  advertisers 
are  not  equipped  to  do  it,  either*  Therefore,  I  will 
sell  you  the  space  —  and  if  you  wish  it,  I  will  provide 
for  you  the  services  of  a  group  of  experts  who  will  serve 
you  (so  far  as  the  use  of  my  space  is  concerned)  without 
any  compensation  from  you*   I  will  pay  them  out  of  my 
gross  receipts  for  space*  And   please  note:  you  are  not 
limited  in  your  choice  of  agency:  you  may  choose  any 
agency  you  want,  provided  it  conforms  to  my  standard  of 
what  is  best  for  advertising  and  therefore  for  me*  And 
in  serving  you,  as  your  advertising  agency,  it  will  be 
working  directly  for  your  interests  —  and  only  indirect- 
ly for  mine*  Because  it  continues  to  receive  condensa- 
tion from  me  —  in  the  form  of  a  comoission  —  only  as 
long  as  it  satisfies  you*   Its  value  to  me  depends  on 
•^lat  it  does  for  you*   Therefore,  irtiile  its  services  are 
not  paid  by  you,  it  is  answerable  to  you  ~  it  must  sat- 
isfy you  that  it  is  loyal  to  your  interests  —  it  must 
satisfy  you  that  it  is  rendering  you  at  least  as  good  and 
effective  service  as  you  could  obtain  from  any  other 
agency  —  it  must  sell  goods  for  you*   If  the  agency  does 
all  of  those  things,  I  shall  have  my  reward  in  the  con- 
tinuation of  and  the  increase  in  the  business  that  you 
place  with  me* 

"But  if  you  say  that  you  have  no  need  for  an  agency,  but 
prefer  to  buy  directly  from  me,  I  say  that  I  have  no  ob- 
jection irtiatever  to  that*   I  may  question  the  wisdom  of 
most  advertisers*  doing  that;  but  I  by  no  means  question 
their  right  to  do  so*  But  if  you  say  that,  since  you  do 
not  require  the  services  of  an  agency  you  should  there- 
fore have  the  right  to  buy  from  me  at  the  net  rate  that 
I  realise  irtien  I  sell  to  an  agency,  I  cannot  agree* 

"The  agency  system  is  here*   It  is  made  available,  because 
of  its  importance  to  advertising  generally  and  to  my 
business  specifically,  for  all  advertisers  who  wish  to 
take  advantage  of  it*  And  it  would  obviously  not  be 
sound,  or  in  the  interest  of  that  system,  if  we  should 
sell  directly  to  the  advertisers  at  the  seune  rate  as  we 
sell  to  the  agencies* 

"You,  perhaps,  are  an  automobile  manufacturer*  You  be- 
lieve ~  irtiether  rightly  or  wrongly  —  that  the  success 


of  your  business  depends  on  your  having  a  strong  dealer 
organization;  dealers  whose  salesmen  can  relieve  you  of 
the  job  of  calling  on  retail  prospects;  dealers  who  can 
relieve  you  of  the  heavy  investment  that  would  be  needed 
if  you  were  required  to  maintain  all  the  retail  automo- 
bile showrooms  in  the  co\mtry;  dealers  irtiose  efforts  aid 
tremendously  in  building  the  volume  sales  which  alone 
make  possible  the  low  prices  of  today,  thereby  benefiting 
the  consiamer  in  far  greater  measure  than  the  amo\mt  of 
the  dealer's  discount;  dealers  irtio  are  prepared  to  ser- 
vice the  automobile  when  once  it  has  passed  into  the  con- 
sumer* s  hands.  And  for  these  reasons  you  build  and  main- 
tain a  dealer  organization  ~  adjusting  the  discount  from 
time  to  time,  not  on  the  basis  of  what  you  may  think  of 
the  value  of  the  service  rendered  by  an  individual  deal- 
er, but  on  the  basis  of  what  it  costs  ~  on  the  average 
—  to  operate  profitably  the  kind  of  dealership  you 
think  is  required  for  the  benefit  of  the  automobile 
business,  and  specifically  for  your  business*   If  oper- 
ating costs  go  up  —  or  volume  goes  down  —  so  that  you 
find  too  large  a  percentage  of  your  dealers  failing, 
and  there  is  no  longer  any  incentive  for  the  right  kind 
of  men  to  come  into  your  dealer  organization,  you  in- 
crease the  rate  of  commission*   In  the  opposite  event, 
you  decrease  it*   It  is  imperative  that  you  maintain  a 
strong  dealers'  organization  —  and  over  the  long  pull, 
and  taking  the  group  as  a  whole,  it  is  important  to  you 
that  they  make  a  profit* 

"Occasionally,  no  doubt,  a  prospective  customer  comes  to 
you  who  wants  to  buy  an  automobile  'without  benefit  of 
dealer*'  He  requires  no  salesman  to  sell  him  your  auto- 
mobile —  he  knows  all  about  it;  he  wants  it*  He  is  a 
mechanic  himself,  or  perhaps  he  has  his  own  chauffeur; 
therefore  he  will  have  no  occasion  to  call  upon  the  ser- 
vice facilities  maintained  by  your  dealer  for  his  bene- 
fit and  the  benefit  of  all  users  of  your  automobiles* 
In  other  words,  he  requires  no  help  from  your  dealer  of 
any  kind*  And  therefore  he  wants  to  buy  from  you  at  the 
same  price  at  T>riiich  you  would  sell  to  your  dealer . 

"And  why  not?  You  will  make  your  regular  profit  on  the 
transaction  —  because  you  will  have  received  exactly 
the  same  price  that  you  would  have  received  if  the  car 
went  through  your  dealer's  hands*  Your  dealer  will  be 
nothing  out  —  because  he  has  rendered  no  service  and 
will  be  called  upon  to  render  none* 

"Yet  I  suspect  I  know  what  your  answer  would  be*  You 
would  say,  'Sorry,  but  I  can't  do  it  that  way*   True,  in 
this  particular  case,  no  one  would  suffer*  But  I  need 
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my  dealers.  My  business  could  not  live  without  them. 
They  are  there  to  serve  my  customers,  and  thereby  to  serve 
me.  And  if  merely  because  in  some  individual  cases  the 
customers  do  not  choose  to  avail  themselves  of  the  ser- 
vice that  is  there  waiting  for  them,  I  cannot  sell  those 
customers  on  a  basis  that  would  tend  inevitably  to  break 
both  the  morale  and  the  structure  of  my  dealer  organiza- 
tion. You  may  buy  from  me  if  you  wish;  but  you  will  have 
to  pay  exactly  the  same  price  as  if  you  were  to  buy 
through  the  dealer.  In  no  other  way  a&n  1   assure  the 
permanency  of  organization  on  which  my  business  depends, 
and  I  might  add  that  the  same  breakdown  would  result  if 
dealers  were  permitted  to  share  any  part  of  their  com- 
mission with  customers  or  to  dicker  with  them  about  that 
fixed  percent  of  compensation.   They  would  soon  trade 
themselves  out  of  solvency  and  credit  and  demoralize  the 
dealer  franchise  to  a  point  where  able  men  would  with- 
draw, 

"»The  fact  that  some  of  my  dealers,  exceptionally  placed 
or  of  unusual  ability,  make  a  larger  gross  income  at  the 
standard  rate  of  commission  than  needed  to  maintain  the 
service  I  require,  would  hardly  condemn  either  the  rate 
or  the  method  in  general  effect  for  all  dealers.  Greater 
risk  and  greater  ability  should  be  proportionately  re- 
warded. If  this  were  not  true,  then  again  I  would  lose 
my  best  dealers,*" 


Tlhile  the  functions  of  a  dealer  and  of  an  advertising  agency 
are  not  parallel  in  all  respects,  they  are  parallel  in  respect  to 
making  and  sustaining  the  market  for  a  product  or  service  by  creat- 
ing customers  and  then  by  satisfying  or  serving  them.   In  both 
cases  the  commission  acts  as  an  incentive  to  creative  effort, 

Hhat  the  publisher  is  selling  is  space.  The  services  rendered 

to  the  publisher  by  the  agency  —  and  here  again  is  where  there  has 

been  too  much  fallacious  reasoning  —  consist  not  primarily  of 

specific  services  to  a  given  publication  but  of  the  contributions 

which  a  stable  agency  system  makes  to  the  success  and  permanence 

of  advertising,  and  thereby  to  the  publishers  whose  business  is 

dependent  upon  advertising, 
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ffhy  Agency  Has  No  Right  to  Rebate  Commission 
The  Haase  report  takes  up  the  cudgels  strongly  in  favor  of 
the  right  of  the  agency  to  do  iriiat  is  generally  called  "rebating" 
(Page  33) i  that  is,  passing  on  to  the  advertiser  part  of  the  com- 
mission that  it  receives  from  publications.   Haase 's  defense  of  the 
practice  is  based  on  the  contention  that  since  the  agency  is  the 
legal  agent  of  the  advertiser,  and  since  therefore  there  can  be  no 
adverse  interest  as  between  the  advertiser  and  agency,  there  can 
be  no  such  thing  as  "rebating." 

This  reasoning  is  legally  and  morally  unsound,  because  it  does 
not  square  with  the  facts  and  fails  to  distinguish  where  "adverse 
interest"  applies.  As  far  as  the  latter  point  is  concerned,  it 
has  been  demonstrated  in  the  foregoing  pages  that,  regardless  of 
whether  the  agency  acts  as  the  agent  of  the  advertiser,  there  is 
an  adverse  interest  in  all  negotiations  or  contracting  between 
them  including,  of  course,  any  agreement  to  rebate. 

In  taking  the  position  that  there  ceui  be  no  rebating,  in  a 
legal  sense,  between  agency  and  client,  Hetase  is  also  flying  in 
the  face  of  the  public  policy  of  both  Federal  and  State  laws. 

Quoting  from  a  legal  opinion  of  our  attorneys,  McKercher  4 
Link,  written  under  date  of  December  4,  1934: 


"I  am  reading  the  Advertising  Agency  Compensation  study 
made  by  the  Association  of  National  Advertisers,  Inc. 
I  am  perusing  it  very  carefully  as  it  indicates  that 
those  who  prepared  the  legal  background  for  the  report 
spent  many  months  in  so  doing. 

"As  a  preliminary  comment  which  will  indicate  to  you  the 
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unso\uid  premise  upon  i^ioh  the  legal  part  of  this  report 
has  been  founded  I  nould  like  to  oonment  innnediately 
upon  the  following  quotation  appearing  on  page  four  of 
the  report! 


•The  true  meaning  of  the  word  "rebate"  this  study- 
shows  Is  this:   A  rebate  Is  &n   arrangement  between 
parties  of  adverse  Interest* 

•After  considering  this  fact,  let  It  be  pointed  out 
that  legal  research  definitely  fixes  the  modem  ad- 
vertising agent  as  the  agent  of  the  advertiser  and  as 
owing  undivided  loyalty  to  the  advertiser  unless  the 
advertiser  specifically  contracts  for  some  other  re- 
lationship with  the  agent* 

*A11  of  this  being  so,  it  follows  that  where  undivided 
loyalty  is  called  for  there  can  be  no  adverse  inter- 
est* Since  there  can  be  no  adverse  interest  in  law, 
between  advertiser  and  agent,  there  can  be  no  "re- 
bating" between  them*' 


"The  attorney  irtio  wrote  or  inspired  this  paragraph  dis- 
agrees with  the  legislative  policy  of  the  IMlted  States 
and  also  the  State  of  Hew  York  and  many  other  states* 
By  way  of  illustration,  the  people  of  the  State  of  New 
York  through  their  law-making  body  have  prohibited  and 
made  it  a  misdemeanor  for  an  insurance  agent  to  share 
his  commissions  with  his  Insured,  the  principal*   If,  as 
the  author  of  the  above  quotation  states,  there  ceoi  be 
no  rebating  between  an  agent  and  a  principal,  he  must 
take  his  stemd  against  all  of  the  law^meiklng  bodies  of 
the  states  that  have  enacted  this  very  salutary  law. 

"Our  courts  have  repeatedly  held  that  in  negotiating  for 
a  policy  on  behalf  of  a  person  desiring  insurance  the 
broker  is  the  agent  of  that  person  and  not  of  the  in- 
surance company* 

"The  Federal  law  makes  it  a  misdemeanor  for  the  carrier 
to  grant  to  a  consignor  a  rebate  from  its  published 
rates  and  also  makes  it  a  misdemeanor  for  the  consignor 
to  receive  such  rebate*  The  penalties  are  severe*  The 
relationship  between  a  common  carrier  and  the  consignor 
is  iriiat  is  legally  defined  as  the  relationship  of  bailor 
and  bailee  having  many  aspects  of  the  trustee  relation- 
ship referred  to  in  the  A*N*A.  study*  This  law  sets 
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forth  the  public  policy  of  the  United  States  with  particu- 
lar reference  to  its  understanding  of  the  term  rebating 
Trtiich  also  disagrees  with  that  of  the  author  of  the  above 
quotation* 

"You  will  observe  that  the  cornerstone  for  the  legal 
portion  of  the  A*H*A*  report  is  founded  upon  quicksand, 
which  will  speedily  engulf  the  argumentative  portion  of 
the  review. 

"George  Link,  Jr*" 

Aside  from  any  legal  theories  on  the  subject  ~  there  are  ac- 
tual obligations  in  effect  between  agency  and  media  owners,  upon 
which  both  moral  and  legal  rights  must  depend. 

The   practical  question  is  irtiether,  regardless  of  any  relation- 
ship between  agency  and  client,  the  agency  has  any  right  —  In  view 
of  the  known  terms  of  the  arrangement  under  which  the  publisher  has 
accorded  it  commissions  —  to  violate  that  arrangement  by  passing 
them  on  to  the  advertiser* 

It  seems  to  us  that  the  mere  sUitement  of  the  question  pro- 
vides the  answer.  If  the  publisher  has  the  right  to  determine  to 
whom  and  under  wiiat  conditions  he  shall  grunt  a  commission  on  his 
card  rates;  if  he  has  stipulated,  as  one  of  the  conditions  of  the 
granting  of  that  commission  to  accredited  and  recognized  agencies, 
that  they  shall  not  use  it  —  in  whole  or  in  part  —  in  such  a  way 
as  to  violate  his  published  rate  card;  if  the  agency  has  applied 
for,  and  accepted,  "recognition"  from  the  publisher  and  has  ac- 
cepted the  proffered  commission  with  full  knowledge  of  those  tenns 
and  conditions;  then  of  course  the  agency  is  bound  by  every  con- 
sideration of  decency  and  honor  not  to  violate  the  xinderstanding. 
And,  as  suggested  before,  this  is  equally  true  whether  the 
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agency  is  the  agent  of  the  advertiser  or  not. 

Even  if  he  is  such  an  agent,  the  principal  has  no  right  ^ihat- 
ever  to  induce  him  to  violate  an  agreement  lihich  the  agent  has 
made,  ifith  full  knowledge  of  the  principal.  And  neither  is  there 
anything  wrong,  either  in  law  or  morals,  in  the  agent's  entering 
into  such  an  agreement  in  the  first  place  —  provided  only  that 
the  existence  and  the  terms  of  the  arrangement  be  disclosed  to  the 
principal.   The  advertiser's  knowledge  of  the  arrangement  is  the 
vital  factor.  And  of  course  no  one  even  suggests  tt»t  the  arrange- 
ment under  which  publishers  con?)ensate  agencies  with  a  commission, 
and  prohibit  the  passing  on  of  that  commission  to  the  advertisers, 
is  not  thoroughly  known  and  understood  by  advertisers. 

Rebating,  call  it  what  you  will,  is  a  practice  which  publish- 
ers are  entitled  —  in  the  interest  of  their  own  business  ~  to 
prohibit.  It  is  a  practice,  call  it  what  you  will,  which  agencies 
have  no  right  to  engage  in.  It  is  dishonest  and  violates  both 
legal  and  moral  obligations. 

Of  course  any  advertiser  has  the  right  to  decline  to  deal  with 
an  agency  on  the  basis  of  its  receiving  commissions  ft-om  media 
owners  on  his  business;  and  the  agency  can  forego  such  commissions 
if  it  so  elects.  But  no  agency  has  any  right  to  play  fast  and 
loose  with  the  equities  of  a  third  party,  in  accepting  a  commission 
from  him  and  then  disposing  of  it  contrary  to  agreement. 
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Does  Agency  Commission  Induce 
Either  Overspending  or  Biased  Spending? 

It  is  charged  by  the  study  that  the  commission  system  results 
in  recommendations  for  overspending  ~  and  for  choosing  commission- 
able  media  as  against  non-commissionable  forms  of  advertising. 
(Pages  24,  25  and  149)  This  is  theoretically  possible,  but  prac- 
tically the  advertiser  is  protected  against  it,  as  would  be  true 
of  any  other  form  of  compensation,  by  the  checks  and  safeguards 
which  competition  and  business  necessity  impose. 


1.  In  the  first  place,  it  is  doubtful  whether  any  ap- 
preciable number  of  advertising  agencies  would  be  so  un- 
mindful of  their  own  best  interests  as  to  make  recom- 
mendations based  on  an  immediate  selfish  gain  as  against 
their  clients*  need  or  advantage. 

2.  Furthermore,  clients  are  not  so  naive  that  they 
would  accept  readily  recommendationf;  which  did  not  make 
good  business  sense.  Certainly  they  would  not  be  likely 
to  do  it  a  second  time  —  with  the  same  agency.  Their 
natural  instinct  would  be  to  oppose  such  excesses. 
There  is  far  greater  danger,  in  fact,  of  underspending, 
with  the  inevitable  result  of  inadequate  returns. 

As  a  matter  of  fact,  it  is  an  ideal  relationship  to  have 
the  agency  financially  interested  in  finding  new  ways  and 
means  of  promoting  the  client's  business,  through  ex- 
panded advertising  —  and  the  client,  on  the  other  hand, 
as  a  buyer,  conservative  and  critical  in  his  own  protec- 
tion.  It  is  through  such  teamwork  that  any  undertaking 
as  promotive  as  advertising  becomes  most  successful. 

3.  Competition  among  agencies  can  be  relied  upon  to  ap- 
ply the  necessary  pressure  on  agencies  —  to  the  extent 
that  external  pressure  is  needed  to  make  their  efforts 
productive  for  clients;  first,  in  order  to  enable  them 
to  retain  the  business;  second,  to  make  it  possible  for 
the  clients  soundly  and  economically  to  spend  more  money 
for  advertising,  thereby  benefiting  the  agency;  and 
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third,  to  establish  a  record  for  success  which  is  emd 
should  be  the  most  effective  competitive  weapon  the 
agency  can  have  in  soliciting  new  business. 


If  motives  of  self  interest  should  all  fail  to  keep  an  agency- 
loyal  to  a  client's  best  interest,  the  advertiser  still  has  an  ef- 
fective means  in  his  own  hands,  of  securing  impartial  recommenda- 
tions  in  the  selection  of  commissionable  as  against  non-commission- 
able  media  or  other  promotive  channels.  He  is  in  a  position  to 
remove  temptation  from  his  agency  by  paying  it  proportionately  for 
hcoidling  those  forms  of  expenditures  that  are  non-commissionable 
—  a  practice  now  very  common. 

Under  such  an  arrangement,  the  advertiser  would  —  as  now  — 
pay  the  agency  nothing  for  its  service  in  hcuidling  advertising  in 
commissionable  media.  Compensation  then,  as  now,  would  come  to  the 
agency  in  the  form  of  commissions  from  the  publishers.  But  on  all 
other  expenditures  —  for  direct  mail,  store  display,  premiums, 
sampling,  trade  and  consumer  deals,  trade  magazines  —  as  to  idiioh 
the  critics  of  the  present  system  fear  that  the  agencies  are  in- 
clined to  be  too  unfavorable,  a  commission  paid  by  the  advertiser 
on  the  actual  expenditures  would  remove  the  tenqptation  to  be  venal. 
Many  agencies  now  work  on  such  a  basis. 


Would  ^  Fee  System  Remove  Such  Temptation? 

As  a  corollary  to  the  theory  that  the  agency  commission  tempts 
advertising  agencies  to  prefer  "commissionable"  billing,  some 
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opponents  of  that  system  assume,  as  does  the  study  itself,  that  a 
"fee"  system  of  compensation  would  remove  that  temptation. 

On  page  64  the  study  remarks  that  if  a  flexible  arremgement 
for  compensation  were  made,  it  would  "bring  about  more  effective 
advertising  because  the  agency  would  be  interested  in  only  one 
thing  -  making  the  advertising  of  the  client  as  profitable  as  pos- 
sible." This  is  fallacious. 

Whatever  may  be  said  of  the  theory  that  the  commission  puts 
too  much  of  a  strain  on  the  honesty  and  common  sense  of  the  agency, 
it  may  be  said  without  any  hesitancy  that  the  answer  is  not  to  be 
found  in  a  fee  system  of  coii5)ensation.  In  fact,  any  belief  that  a 
change  in  method  of  compensation  would  assure  disinterested  and 
unselfish  recommendations  from  an  advertising  agency  blind  enough 
to  be  concerned  only  with  its  immediate  reward,  is  rather  naive. 

The  fallacy  of  such  reasoning  lies  in  the  failure  to  recognize 
obvious  facts  in  advertising  and  in  human  nature. 

Even  assuming  that  fees,  as  perhaps  many  advertisers  believe, 
would  be  based  in  large  measure  upon  the  kind  and  amount  of  work 
done  by  the  agency,  there  would  always  be  some  forms  of  promotion- 
al activity  which  lead  to  greater  compensation  or  more  profit  for 
the  agency  than  could  be  expected  from  alternative  channels  or 
methods . 

The  agency  would  still  be  ten^ted  to  recommend  the  kind  and 
amount  of  work  Ti*iich  secured  for  it  maximum  employment  of  the 
facilities  it  had  to  offer. 

Let  us  illustrate  the  point  by  calling  attention  to  certain 
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hypothetical  situations,  each  of  irtiioh  presents  a  choice  between 
two  or  more  promotional  altez*natives« 


1.  Suppose  a  case  in  which  the  question  involved  is  one 
of  pricing-policy:   Shall  the  price  be  reduced,  and  ad- 
vertising expenditures  ciirtailed,  or  shall  the  price  be  , 
iwiintained  and  advertising  expenditures  increased?  This 
is  by  no  means  an  unusual  situation.  It  occurs,  and 
with  some  frequency.   If  the  advertising  expenditure 
shrivels  the  agency  naturally  would  receive  less  compen- 
sation —  T*iatever  the  method  of  computing  it.   The  only 
way  to  be  sure  of  getting  an  honest,  disinterested,  and 
intelligent  recommendation  from  an  advertising  agency 
on  this  kind  of  question  is  to  be  sure  that  the  agency  is 
honest,  disinterested  and  intelligent.  No  fee  system 
will  provide  that  assurance. 

2«  Or  suppose  that  the  question  is  between  publication 
advertising,  on  the  one  hand,  euid  a  consumer  premium 
deal,  on  the  other.  Or  between  advertising  and  a  free 
deal  to  the  trade.  In  one  case  the  agency  will  be  called 
upon  to  render  service  which  must  be  paid  for  in  some 
■nay  —  either  on  a  commission  basis  or  with  a  fee;  where- 
as in  the  other,  the  agency  might  be  called  on  to  render 
little  or  no  service,  and  earn  little  or  no  compensation. 
If  the  opponents  of  the  present  system  are  correct  in 
their  estiiMite  of  agency  honor,  the  larger  fee  would 
tempt  the  agency  to  recommend  against  the  premitom  deal^ 
against  the  trade  deal,  and  in  favor  of  advertising. 
Switching  to  the  fee  system  wo\ild  not  obviate  that* 

3.  Or  suppose  the  question  be  whether  the  money  avail- 
able for  promotion  can  most  profitably  be  spent  in  ad- 
vertising, or  by  increasing  the  intensity  of  the  sales 
effort  —  the  addition  of  more  salesmen,  the  employment 
of  higher-paid  salesmen,  the  inauguration  of  a  training 
school  for  salesmen.  If  the  one  althemative  is  adopted, 
there  will  be  much  work  for  the  agency  to  do  ~  and  it 
will  be  coii5)ensated,  either  by  a  fee  or  otherwise;  if 
the  other  alternative  prevails  there  might  be  little  or 
nothing  for  the  agency  to  do  —  and  it  will  be  paid  ac- 
cordingly. Payment  of  a  fee  would  not  remove  the 
teiqptation  —  if  ten^rtation  there  be  ~  to  reconmend  a 
course  that  will  BMke  work,  and  therefore,  condensation, 
for  itself* 
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Similar  situations  occur  in  other  professions.   Take  the 
medical  profession,  for  exaii5>le  —  or  the  legal  profession. 

No  one  doubts  that  the  lure  of  a  fat  fee  has  influenced 
some  doctors  to  recommend  operations  for  appendicitis,  when  far 
simpler  and  less  expensive  treatment  might  have  been  just  as  good 
or  better.  Nor  that  now  and  then  a  money-minded,  short-sighted 
lawyer  will  recommend  fighting  a  case  through  the  courts,  actuated 
solely  by  the  knowledge  that  such  a  course  would  mean  a  bigger  fee 
to  him  than  if  the  case  -were  settled  amicably* 

Fortunately,  in  law  and  medicine  as  in  advertising,  the  prac- 
tice is  by  no  means  common.  But  the  point  is  that  in  law  and 
medicine  —  as  in  advertising  —  a  fee  system  does  not  correct 
iriiatever  evil  there  is* 

All  human  experience  shows  that  honest  and  so\and  advice  does 
not  depend  on  any  method  of  compensation.   It  depends  essentially 
on  the  person  giving  it  —  how  honest  and  intelligent  he  is.  In 
this  respect,  advertising  is  no  different  from  any  other  business 
or  profession.   If  an  agency  cemnot  be  trusted  to  look  beyond  its 
immediate  selfish  gain,  to  the  more  substantial  reward  that  comes 
from  a  service  honestly  and  efficiently  rendered,  the  remedy  is 
not  to  change  the  method  of  pay,  but  to  change  the  agency  to  one 
that  can  be  trusted. 

if  *  *  * 
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So  much  for  the  theory  of  agency  loyalty  to  client:  What's 
the  record  of  agency  performance  in  this  regard,  under  the  commis- 
sion system? 

It  is  Tiidely  recognized  by  eveiybody,  that  agencies  noimdays 
bend  every  effort  to  make  the  advertiser  win;  use  every  available 
means,  irtiether  profitable  to  them  or  not;  employ  the  most  effective 
channels  -within  their  knowledge  and  experience*  Success  depends 
upon  it* 

In  their  real  to  serve  advertisers,  agencies  have  at  times 
forgotten  to  be  decently  fair  to  the  media  owner  and  even  to  pro- 
tect advertising  itself  against  abuse*  They  frequently  fight  pub- 
lications for  rates  euid  deals  which  undermine  their  own  title  to 
commission* 

Agencies  freely  use  media  iriiich  allow  no  coimnission  to  them^ 
such  as  many  business  papers  and  practically  all  newspapers  on 
national  advertising  placed  at  local  rates* 


Are  Agencies  Overpaid? 

An  iiqportfiLnt  question  that  remains  for  consideration  and 
after  all,  the  one  most  vital  to  the  economics  of  agency  operation, 
is  this: 


Are  agencies  overpaid,  under  the  present  arrangement;  or, 
putting  it  another  way,  are  advertisers  being  overcharged 
for  the  services  being  rendered  by  the  advertising  agency? 
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The  Haase  report  throws  little  or  no  light  on  this  question* 
In  fact,  the  contribution  of  the  Haase  report  towards  it  is  con- 
fined to  the  following:   (Page  16) 


1,  A  quotation  of  figures  compiled  by  John  Benson, 
President,  of  the  American  Association  of  Advertising 
Agencies,  showing  that  the  59  members  of  the  association 
furnishing  figures  for  1925  had  reported  an  aggregate 
net  profit  equal  to  2.63^  on  their  aggregate  billing. 

2*  The  ass\imption,  "based  on  personal  experience,"  by 
E.  T.  Gundlach  that  the  net  profit  figure  is  approximate- 
ly 5%^ 

5*  An  unsupported  statement  by  Kenneth  Goode,  likewise 
stating  that  net  profits  equal  5%   of  the  billing* 

4,  A  claim  that  profit  figures,  without  co- incidental 
figures  showing  principals'  salaries,  are  without  sig- 
nificance* 

5*  The  statement  that  the  practice  of  figuring  net 
profit  against  total  billing  is  fallacious,  since  it  is 
only  the  15%   that  constitutes  the  agency's  gross  income* 
Figuring  the  ratio  of  profit  to  gross  income  on  this 
basis,  Haase  finds  the  net  profit  to  range  from  1Z%   to 
33-1/3?^. 


Of  the  specific  figures  offered,  only  the  first  quotation 
purports  to  be  anything  more  than  an  expression  of  opinion*  The 
fact  that  59  representative  agencies  —  accounting  for  billing  ag- 
gregating 1104,000,000,  or  an  average  of  more  than  $1,750,000  each 
—  showed  net  profits  of  less  than  Z%   is  definite  and  concrete 
evidence  from  an  authoritative  source* 

Since  the  above  figures  covering  average  net  earnings  were 
reported  in  1925,  cost  and  profit  figures  for  members  of  the 
A*A*A*A.  have  been  compiled  over  a  period  of  years  and  they  make  a 
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far  less  attractive  showing.  For  instance,  during  the  five  years 
from  1929-1933  inclusive,  the  showing  for  net  profit  covering  a 
majority  of  the  membership,  was  as  follows: 


1929  net  profit  1.4?S  of  volume 

1930  net  profit  ,8%   of  volume 

1931  net  profit  .06^  of  volume 

1932  loss  1.09(  of  volxune 

1933  loss  .Z%   of  volume 


Thus,  in  the  peak  year  of  1929,  average  profits  fell  well  below  2^; 
in  1930  and  1931  they  were  less  than  1%;  in  1932  and  1933  there  was 
a  deficit. 

As  an  indication  of  how  many  of  the  reporting  agencies  earned 
2^  or  more,  and  how  many  earned  Z%  or  more,  we  quote  the  following 
figures  taken  from  A.A.A.A,  studies  of  membership  earnings: 


Agencies  Earning 

Agencies  Earning 

Year 

2,0  or  More 

3*0  or  More 

1929 

15  out  of  41 

7  out  of  41 

1930 

14  out  of  57 

8  out  of  57 

1931 

11  out  of  63 

4  out  of  63 

1932 

3  out  of  57 

0  out  of  57 

1933 

6  out  of  64 

2  out  of  64 

In  Haase*s  study,  he  quotes  a  breakdown  of  the  15>C  agency  oooy- 
mission  taken  from  a  book  published  by  George  H*  Sheldon  in  1925, 
and  iiqplies  that  the  figures  represent  an  average  situation,  i^ere» 
as  Sheldon  specifies  that  they  apply  to  a  hypothetical  business  of 
#4,000,000  a  year.  These  figures  show  a  net  of  2^«   (Page  15) 
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To  indicate  how  average  figures  of  agency  overhead  and  net 
profit  have  since  varied  from  that  ideal  case,  we  quote  below  a 
breakdown  of  the  155^,  based  upon  actual  figures  furnished  by  A.A.A.A, 
members  during  the  years  1929-33  inclusive.   From  this  comparison, 
it  will  appear  that  the  net  profit  shreuik  from  the  Sheldon  hypo- 
thetical figure  of  2.0^  to  .2%   in  actual  practice. 


Sheldon 

Hypo—  A«A»A»Ai 

thetical  Actual 

Figures  Figures 


Classification  of  Costs 


(Sheldon) 

^A«A«Ae.A.a 

(Sheldon) 

\A«AoA«Aa 

(Sheldon) 

^A*A«AeA» 


(Sheldon) 

vA«A«A«A« 

(Sheldon) 

\A«A«A«A« 

(Sheldon) 

^A«A«A«A» 

(Sheldon) 

^AaAaAaAa 


Creative  and  Contact 
Contact,  Copy,  Visualization 

Research 
Research 

Media,  Rates,  Checking  -  and 

Accounting 

Rates,  Media  -  and  Accounting, 

Billing  and  Checking 

Mechanical  Production 
Mechanical  Production 

Administrative 
Executive  Overhead 

Solicitation 
New  Business 

Net  Profit 
Net  Profit 

TOTAL 


8.4 
1.3 

1.5 

1.0 
.5 
•S 

2.0 


8.2 


.7 


1.8 
1.0 
1.4 
1.7 
•  2 


15.0 


15.0 


Of  course,  it  is  perfectly  true  that  net  profit  figures  have 
a  limited  meaning  —  in  a  business  such  as  the  advertising  agency 
business  —  unless  read  in  connection  with  the  emoluments  obtained 
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from  the  business  by  the  principal  omiers  in  the  form  of  salaries, 
bonuses  or  othenrise. 

The  Young  report  offers  the  only  factual  evidence  available  on 

this  point* 

The  folio-wing  table,  fo\md  at  page  138  of  the  Young  study 
shows  the  "estimated  average  individual  income  received  by  or  ac- 
cruing to  agency  principals  from  agency  operations." 
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And  on  page  131  of  the  seune  report  we  find  a  tabulation  of 
the  number  of  account  executives   in  the  various   income  brackets: 


TABLE  XLIV 
Number  of  Account  Executives  with  Total  Agency 
Incomes  in  Different  Size  Groups 
Includes  three  highest  paid  (other  than  principals)  among  various  agencies. 


Amount  or  Income  Received 


Under  $s,ooo .... 

$  5,ooo-$  9»999-- 
io,ooa-  14,999- 
15,000-  i9»999- 
20,000-  24,999.. 
25,000-  29,999.. 
30,000-  34,999- 
35,000-  39,999-- 
40,000-  44,999- 
45,000-  49,999-  • 
50,000-  54,999-. 
SS,ooo-  59,999-- 
60,000-  64999.. 
65,000-  69,999.. 
70,000  and  over. 


Number  of  Individuals  Receiving 


1938 


Total. 


25 

33 

21 

18 

6 

4 

I 

a 


1029 


21 

45 
14 
20 

9 
4 

4 


2 
I 

2 


1930 


21 
46 

23 

17 
8 

2 

3 

3 
I 

3 


113 


122 


128 


1931 


27 

41 
26 
16 

I 

5 


193a 


40 
40 

19 

15 

4 

I 

2 
2 


123 


123 


*  $88,826. 


Umn  W.  Young  Advertising  Agency  Compensation  (1933) 
Reprinted  by  permissioo  of  the  University  of  Cnicago  t'roM 
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Each  reader  will  have  to  judge  for  himself  whether  the  figures 
just  quoted,  taken  together  or  separately,  indicate  either  exces- 
sive profits  or  inflated  salaries  for  agency  service.  Examined  in 
the  light  of  compensation  for  ooii5)arable  ability  in  other  lines  of 
endeavor  they  seem  to  us  reasonable.  And  this  is  particularly 
true  when  we  take  into  consideration  the  following  facts: 


1.  While  it  is  perfectly  true  that  the  agency  business 
consists  primarily  of  rendering  service  —  and  that 
therefore  the  principal  investment  is  in  personnel  and 
in  brains  —  it  must  not  be  overlooked  that  there  is  in 
addition  a.  substantial  investment  of  capital  in  the  sense 
of  cash.   In  this  respect  the  agency  business  is  quite 
unlike  the  "business"  of  practising  law  or  medicine  or 
the  other  professions;  because,  since  the  agency  does 
assume  definite  financial  obligations,  it  requires  cap- 
ital in  direct  relationship  to  the  amount  of  billing. 
A. A. A. A.  standards  require  that  an  agency  doing  a  monthly 
billing  of  $20,000  have  net  current  assets  —  not  total 
capital,  it  will  be  noted,  but  net  current  assets  — 
equal  to  100^  of  the  monthly  billing;  and  that  in  the 
case  of  the  largest  agencies  —  with  billing  of  $250,000 
per  month  or  more  —  the  net  current  assets  should  be  at 
least  40%  of  the  monthly  billing.  Thus  an  agency  doing 
$10,000,000  per  year  would  require  $333,333  in  net 
current  assets,  as  a  safe  operating  minimum,  but  as  an 
ample  limit  for  taking  care  of  \inforeseen  credit  losses , 
or  abrupt  expansion  of  volume,  the  net  current  assets 
should,  in  the  opinion  of  the  A. A. A. A.  Finance  Conniittee, 
always  be  100%  of  average  monthly  billing,  regardless  of 
its  size,  in  this  case  $833,333. 

2.  It  is  entirely  fair  and  logical  to  figure  net  profits 
on  the  basis  of  total  billing  —  because  that  is  the 
amount  of  credit  risk  ass\imed  by  the  agency  and  measures 
the  volume  of  expenditure  for  which  it  is  responsible 
to  the  client.   It  is  not  logical  to  figure  net  profit 
on  a  gross  income  base,  as  claimed  by  Haase.   But  this 
difference  really  does  not  matter.   It  is  theoretical. 
The  practical  question  is  simply  this:   "Is  even 
$26,300,  for  instance,  in  a  prosperous  year,  too  much 
profit  to  make  on  an  annual  billing  of  $1,000,000?" 
(Based  on  rate  of  net  profit  reported  \jy   A. A. A. A.  members 
in  1925  -  page  54). 
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3,  As  pointed  out  in  the  Young  study,  the  income  of  an 
agency  is  subject  to  violent  fluctuations  --  absolutely 
beyond  the  control  of  the  agency;  abrupt  reductions  in 
the  advertising  appropriations  of  clients,  which  cannot 
promptly  be  reflected  in  a  corresponding  reduction  in 
agency  expense  —  rent,  and  other  overhead  expenses 
particularly,  but  also  salaries  which  can  by  no  means  be 
immediately  adjusted  to  the  reduced  agency  revenue;  loss 
of  business,  always  a  threat  in  so  highly  competitive  a 
field  as  advertising  agency  service;  the  necessity  for 
the  addition  of  new  services,  or  the  expansion  of  existing 
services,  due  to  new  developments  —  such  as  for  exairple, 
the  trend  toward  more  exhaustive  copy-testing,  the  instal- 
lation of  radio  personnel  without  aiy  corresponding  in- 
crease in  total  revenue,  and  the  like. 


From  the  standpoint  of  earnings  by  agency-owners  or  agency- 
personnel,  we  do  not  think  that  the  corpensation  is  excessive,  for 
the  skill  and  risks  involved. 

How,  then,  does  it  look  from  the  obverse  side  of  the  picture  — 
namely,  from  the  standpoint  of  cost  to  the  advertiser? 

First  of  all,  it  is  very  difficult  to  say  just  what  agency 
servioe,  aside  from  fees  and  extras,  does  cost  the  advertiser. 
That  it  does  cost  something  is  not  improbable,  for  if  the  publisher 
did  not  give  the  agencies  a  15jS  discount,  it  might  be  possible  for 
him  to  make  some  reduction  in  rates.   But  this  is  by  no  means  cer- 
tain. Leading  publishers  contend  that  the  agency  system  actually 
results  in  lower  rather  than  higher  rates  for  their  space;  that  if 
the  agencies  were  eliminated,  the  cost  to  the  publisher  of  doing 
the  things  of  which  the  agencies  now  relieve  him  would  exceed  the 
15%  now  allowed  the  agencies  in  the  form  of  a  commission;  and  that 
the  elimination  of  a  direct  financial  incentive  to  agencies  would 
result  in  less  advertising,  and  in  less  effective  advertising, 

M 


necessitating  an  actual  increase  in  rates. 

The  advertiser,  contrary  to  what  some  people  assert,  is  not 
taxed  lb%   for  the  service  rendered  by  his  agency.   If  the  one 
contention  by  publishers  is  accepted,  he  is  charged  nothing;  at 
the  very  most  he  is  charged  substantially  less  than  15^  for  the 
best  advertising  servioe  that  money  can  buy.   It  cannot  be  said 
that  the  advertiser,  in  the  vast  majority  of  cases,  is  being  taxed 
too  much  for  that  servioe. 


Does  the  Advertiser  Pay  the  Agency  Commission? 


Haase  claims  (Page  3)  that  it  is  not  the  publisher  who  pays 
the  agency  comnission,  but  the  advertiser,  because  all  the  money 
flows  from  the  advertiser  to  the  agency  and  thence  85%  of  it  to 
the  publisher. 

That  argument  is  very  superficial,  based  on  the  mere  mechanics 
of  payment.  The  lb%  obviously  comes  out  of  media  income  emd  in 
case  it  were  abolished  as  a  comnission  it  would  have  to  be  used 
by  the  media  owner  in  whole  or  in  part  to  finance  other  selling 
methods.  It  is  just  as  much  an  element  of  cost  as  paper  or 
circulation.  Media  owners  would  gladly  save  that  15%  or  a  half 
or  a  third  of  it  if  they  could. 

The  advertiser  pays  the  agency  commission  only  in  the  sense 
that  the  purchaser  of  anything  pays  the  costs  of  making,  selling 
and  servicing  it.   That  is  the  way  of  all  conmeroe.   But  it  is 
not  the  purchaser's  money  in  any  proprietary  sense;  it  belongs  to 
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the  vendor »  who  pays  those  costs «  and  besides,  the  agency  coinnission 
is  not  an  added  cost  to  any  one  if  it  saves  other  costs,  or  to  the 
extent  that  it  does  so. 


Do  Agenoies  Fix  Rate  of  CcBaniss'ionT 

Haase  contends  (Page  3)  that  agencies  and  not  media  owners 
set  the  rate  of  agency  commission,  and  that  it  has  been  fixed  ever 
since  1918  at  15?5,  regardless  of  changes  in  the  cost  of  doing 

business. 

The  first  part  of  his  contention  is  manifestly  incorrect.   To 
be  sure,  as  the  report  says:   "The  owners  of  advertising  mediums 
have  been  influenced  and  guided  in  their  decision  by  agents." 
But  that  is  far  from  fixing  the  price.   As  Haase 's  statement  inti- 
mates, publishers  make  the  decision. 

Agencies  have  from  time  to  time  conferred  with  media  owners 
about  the  amount  of  commission  needed  to  cover  expenses  and  a 
small  profit,  presenting  figures  of  cost. 

As  to  the  latter  part  of  the  Haase  contention,  it  is  true 
that  the  agency  commission  has  remained  at  15%   over  a  period  of 
years,  regardless  of  the  cost  of  doing  business,  but  that  cost  has 
been  steadily  upward,  regardless  of  fluctuations  in  wage  level, 
due  to  the  expending  and   increasing  demands  upon  agencies  for 
service.   This  is  true  also  in  a  business  depression,  when  agencies 
have  to  nake  one  dollar  of  appropriation  do  the  work  of  two.  Any 


temporary  reduction  in  salaries  paid  to  employes  is  more  than  off- 
set by  smaller  appropriations  and  a  keener  effort  to  make  them 
produce. 


Do  Agencies  Earn  a^  Commission  from  MediaT 

The  Haase  report  seeks  to  discount  agency  service  to  media 
owners  and  hence  its  title  to  comnissions  allowed  by  them,  spe- 
cifically in  respect  to  credit  and  the  development  of  new  adver- 
tisers. 

In  Regard  to  Credit  Service  —  It  argues  (Page  62)  that  agencies 
can  not  be  held  responsible  for  payment  of  bills  incurred  for  an 
advertiser.   The  answer  is:   They  ARE.  They  have  to  pay  them, 
whether  the  advertiser  reimburses  or  not.   That  is  an  universal 
custom  of  the  trade.   It  is  often  also  a  contractual  obligation. 
Agencies  are  not  only  liable;  they  are  SOLELY  liable,  as  has  been 
evidenced  by  years  of  collection  practice  on  the  part  of  media 

owners. 

The  fact  that  over  60?S  of  advertiser  money  is  in  the  hands  of 
the  agency  before  it  has  to  pay  the  media  owner,  as  reported  in 
the  study,  does  not  relieve  the  agency  of  liability  to  pay  when 
the  advertiser  fails  to  do  so.   Credit  losses  are  sometimes  se- 
vere smd  are  insured  by  some  agencies  at  high  expense.  A  recent 
official  statement  by  media  owners  put  them  at  millions  of  dollars. 
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The  mere  mechanics  of  collection  from  thousands  of  advertisers 
scattered  all  over  the  coiontry  euid  the  work  of  watching  and  ap- 
praising  their  credit,  would  be  a  heavy  burden  on  media  owners, 
if  the  agency  did  not  do  that  for  them. 

In  Regard  to  Developing  New  Advertisers  —  Haase  deduces  from 
Table  VIII  in  the  study  that  agencies  do  not  originate  as  much 
new  business  as  they  should  or  as  might  be  expected  from  a  crea- 
tive force  subsidized  by  media  owners  to  develop  volume.   (Pages 
37  and  43) 

The  A.N. A.  figures  indicate  that  91. Z%   of  the  reporting 
advertisers  started  to  advertise  on  their  own  initiative  and  only 
5.2^  were  induced  to  do  so  by  advertising  agencies.   On  the  face 
of  it,  this  does  not  look  like  a  good  creative  record.   But  be- 
neath the  surface  there  are  many  currents  of  influence  behind  the 
advertiser's  own  "initiative,"  which  go  back  to  agency  effort. 
Just  as  many  consumers  claim  they  are  not  influenced  by  advertis- 
ing, and  still  use  and  wear,  by  preference,  a  great  nunber  of  ad- 
vertised products,  so  perhaps  many  advertisers,  who  themselves 
decide  to  advertise,  may  believe  they  do  so  solely  on  their  own 
initiative. 

Here  is  another  factor  to  consider:   In  the  present  stage  of 
advertising  development  prospective  advertisers  do  not  depend  so 
much  on  soliciting  effort  as  they  did  a  few  years  ago.  They  are 
more  effectively  influenced  to  advertise  by  the  successes  they 
see  all  about  them,  largely  produced  by  agency  service.  Agencies 
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are,  in  this  indirect  way,  influential  in  creating  new  advertisers, 

The  problem  today,  as  far  as  media  owners  are  concerned,  is 
to  make  advertising  so  widely  resultful  that  it  increasingly 
propagates  itself.   The  agency's  chief  contribution  to  volume  of 
advertising  comes  from  its  successful  hsuidling  of  accounts  in 
hand,  in  making  them  grow  as  results  justify  that  growth,  and  in 
finding  new  advertising  opportunities  for  the  client.   That  is  a 
sound  sold  meritorious  growth,  which  is  nuch  more  inportant  in  the 
development  of  new  advertisers  than  any  active  soliciting  effort. 

According  to  Table  IX,  agency  solicitation  of  large  and 
established  advertisers  is  on  the  increase  and  that  is  natural 
from  a  profit  point  of  view.   Agencies  mist  live  and  they  could 
not  possibly  live  on  new  advertisers  only.   To  the  extent  that 
such  effort  moves  accounts  into  more  effective  hands ,  it  is  a  net 
gain  for  the  media  owner. 

l&ich  new  advertising  has  been  created  by  agencies  with  and 
without  the  help  of  media  salesmen,  sometimes  at  high  cost  and 
with  long  sustained  effort,  as  both  agency  and  media  records  will 
testify.   Perhaps  more  such  effort  should  be  made  if  it  can  be 
done  without  diverting  from  energies  needed  by  existing  clients. 


Does  Agency  Recognition  Protect  Advertisers? 

Haase  rightly  intimates  that  agency  recognition  does  not 
of  itself  assure  good  service  to  advertisers.   (Pages  17,  18,  19, 
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62  and  63)  It  is  a  safeguard,  of  course,  in  the  case  of  some  news- 
papers which  adhere  to  the  recognition  list  of  the  A.H.P.A.  and 
in  the  case  of  a  few  outstanding  periodicals  which  have  done  nuch 
to  raise  the  standards  of  agency  practice. 

Agency  "recognition"  by  media  owners  is  intended  merely  to 
build  up  and  make  available  to  advertisers  a  selected  group  of 
agencies  which  meet  the  minimum  requirements  of  media  to  practice 
advertising.  Each  advertiser  mast  himself  choose  from  among 
recognized  agencies  the  one  which  seems  best  suited  to  his  needs. 

In  its  criticism  of  agency  operation  under  the  ooimnission 
system,  the  Haase  report  fairly  euad  squarely  puts  its  finger  on  a 
weakness  which  should  be  overcome,  and  that  is  the  inadequate 
control,  by  many  media  owners,  of  agency  recognition.   It  is  too 
loose  euid  slipshod,  especially  in  the  newspaper  and  spot  radio 

fields . 

This  is  a  great  pity,  since  agency  recognition  by  media 
owners  is  the  only  official  test  of  professional  merit  in  the 
agency  business,  and  is  capable  of  being  made  of  great  practical 
benefit  to  advertising  «md  to  advertisers.   It  should  be  put  on 
an  universal  basis  of  recog^iized  merit,  as  to  character,  experi- 
ence, facilities  and  credit,  and  scrupulously  adhered  to  by  all 
media  owners.  Then  it  would  be  a  real  protection  to  the  inex- 
perienced advertiser,  and  prevent  advertising  graveyards  for  the 
media  owner. 
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Is  Agency  Compensation  Too  Rigid? 

In  the  last  two  paragraphs  of  its  summary  (Page  5),  the 
Haase  study  points  out  how  the  agency  business  would  thrive  if  euid 
when  the  commission  passed  out  --  and  a  more  elastic  method  were 
enoployed.   That's  a  friendly  gesture,  but  it  does  not  harmonize 
with  the  facts  presented  in  Table  XVI,  showing  that  14.7?5  of  the 
reporting  advertisers  would  not  use  agencies  at  all  if  commissions 
were  abolished,  and  of  those  who  would,  three  times  as  many  would 
give  the  agency  less  compensation  as  would  give  it  more  ~  and  it 
might  be  added,  the  bargaining  agency-client  contract  recommended 
in  the  study  presupposes  anything  but  liberal  or  non- technical 
treatment. 

Haase  complains  that  a  fixed  rate  of  commission,  regardless 
of  volume,  yields  the  agency  a  supernormal  profit  on  one  account 
and  a  subnormal  profit  on  another,  so  that  the  former  really 
helps  to  finance  service  rendered  the  latter.   This  is  quite  true; 
and  it  would  be  true  of  any  other  workable  method  of  compensation. 
It  causes  no  hardship  to  advertisers;  they  all  pay  the  same 
publication  rate.   But  it  is  inportant  to  the  development  of  ad- 
vertising and  hence  to  media  owners,  whose  interests  demand  that 
all  accounts,  both  large  and  small,  have  conpetent  service. 

This  is  a  principle  employed  in  their  own  business  by  adver- 
tisers themselves,  who  put  into  their  price  to  regular  customers 
the  cost  of  soliciting  prospects  on  whom  they  sake  a  vain  effort 
to  sell,  or  sell  at  high  cost  a  small  bill  of  goods.   They  average 
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costs  as  well  as  profits  over  a  wide  range  of  trade. 

On  page  64  the  study  remarks  that  if  a  flexible  arrangement 
for  agency  coin>en8ation  could  be  made,  "it  would  be  possible  for 
tha  advertiser  to  purchase  the  specific  services  necessary  in  his 
Marketing  program. " 

Such  a  selective  use  of  agency  services  might  prove  unfortu- 
nate for  both  agency  and  advertiser  and  defeat  the  successful 
outcome  of  advertising  which  the  agency  commission  is  intended  to 
secure. 

The  average  advertiser  would  naturally  endeavor  to  get  along 
with  a  minimum  of  facilities,  to  save  their  cost  to  him,  and  thus 
deprive  himself  of  forms  of  assistance  the  agency  might  deem 
vital  to  success. 

From  the  agency's  standpoint,  such  skimping  of  agency 
facilities  would  not  only  hamper  effective  service  by  it;  it 
might  also  seriously  impair  the  agency's  finemcial  ability  to 
maintain  such  facilities  at  all.   The  15^  commission  finances 
them  and  makes  them  available  to  all  advertisers  who  need  them, 
whether  they  are  in  a  position  to  realize  it  or  not.. 

Agency  compensation  is  elastic  in  many  particulars,  but  the 
backbone  of  it,  the  agency  commission,  cannot  be  elastic,  for 
two  major  reasons.   One  concerns  the  media  owner;  the  other,  the 
agency.  An  elastic  rate  would  destroy  the  media  owner's  set-up 
for  developing  his  business,  which  he  oemnot  afford  to  surrender. 
For  agencies  it  would  introduce  a  price  competition  and  discount 
quality  of  service.   In  mEuoy  cases  they  could  not  collect  a 
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decent  revenue  for  the  service  they  render  because  that  service  is 
too  intangible  to  establish  a  definite  value.   There  would  be  no 
yardstick.  Nobody  knows  how  to  measure  creative  service  in  terms 
of  money  nor  how  nuch  credit  to  give  any  advertising  effort.   One 
cannot  even  protect  advertising  ideas  from  being  stolen;  their 
very  authorship  is  hard  to  prove. 

And  who  can  determine  how  long  an  agency  is  entitled  to  bene- 
fit financially  from  a  client's  use  of  an  advertising  idea? 

The  principal  product  which  advertising  agencies  have  for  sale 
is  experience  and  ideas .   Ideas  are  not  created  by  the  time-clock  — 
nor  is  their  value  measurable  by  it.   No  one  can  say  how  nuch  time 
is  spent  in  the  generation  of  an  idea.  No  one  can  say  what  it  is 
worth.   The  same  idea  may  be  worth  $100,000  to  one  advertiser  and 
only  flOO  to  euiother  —  because  the  one  is  in  position  to  use  the 
idea  in  hundreds  of  media,  and  with  millions  of  people  —  whereas 
the  other,  because  of  the  character  of  his  business  or  financial 
limitations,  may  be  confined  in  the  use  of  the  idea  to  a  strictly 
local  area.   Perhaps  after  all,  measuring  the  conpensation  for  an 
idea  or  for  services,  by  the  extent  to  which  the  idea  or  those 
services  are  used  —  is  as  logical  and   sound  and  equitable  a 
method  as  any  that  could  be  devised.   It  is  in  keeping  with  the 
standard  basis  used  in  coirputing  royalties  and  copyrights  in  all 
other  fields  of  creative  endeavor. 

The  agency's  part  in  the  work  of  advertising  is  the  intangible 
part.  And  intangible  services  are  universally  the  most  difficult 
to  protect. 
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This  is  perhaps  especially  true  in  the  agency  bus iness« where 
coiQ>etition  is  keen  euid  sometimes  destructive.  The  resulting 
demoralization  would  be  equally  detrimental  to  advertisers  and 
media  owners.  They  are  equally  interested  in  the  reasonable 
profitableness  of  agency  operation*  which  alone  will  provide  the 
necessary  incentive  for  able  men  to  engage  in  it. 

If  agency  operation  is  to  be  attractive,  either  in  financial 
return  or  in  intellectual  satisfaction,  it  is  inportant  that 
coBpetition  between  agencies  be  kept  out  of  the  gutter  of  price 
chiseling  and  bickering,  that  the  quality  of  service  and  not 
"price"  determine  which  agency  shall  get  the  business  and  which 
shall  retain  it. 

Under  a  fee  system,  advertising  service  would  consist  only  of 
what  the  agency  could  get  each  individual  client  to  pay  for,  and 
the  client  would  utilize  only  such  services  as  he  himself  determined 
he  might  need,  and  thus  become  the  Judge  of  how  advertising  should 
be  conducted;  though  long  ago  he  and  the  publisher  both  acknowl- 
edged, iriien  they  turned  to  the  agency  for  service,  tha.t  it  is  a 
field  for  specialists. 

For  the  good  of  both  publisher  and  advertiser,  whose  comon 
interest  the  agency  serves,  it  is  vital  that  it  conduct  activities 
over  and  above  the  immediate  needs  of  the  individual  advertiser, 
and  for  which  many  advertisers  would  not  want  to  pay. 

It  is  demonstrable  that  the  advertising  agency  as  an  institu- 
tion has  made  and  does  make  valuable  contributions  to  the  study 
of  markets  and  distribution  methods.  It  calls  attention  to 
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product  opportunities  and  product  obsolescence,  and  helps  create 
new  products  and  improve  old  ones.   It  has  aided  scientific 
advertising  coverage  by  its  studies  of  circulation.  Part  of  its 
business  is  to  learn  the  use  of  new  types  of  mediums  as  they  come 
into  being,  and  before  they  are  generally  used  by  the  individual 
agency *s  advertisers.   It  makes  contributions  to  publishing 
economies  and  technique,  in  studying  mechanical  needs  and  helping 
bring  about  improvement  in  plates,  electrotypes,  mats  inks, 
publication  sizes,  etc. 

Agencies  are  today  digging  constantly  deeper  into  one  of  the 
most  important  of  general  activities,  the  scientific  study  of 
cause  and  effect  in  advertising  copy. 

All  these  activities  and  more  are  in  the  interest  of  naking 
advertising  pay  the  advertiser,  yet  often  they  are  not  a  direct 
service  to  aiy  individual  advertiser,  and  certainly  in  the  eyes 
of  many  would  be  regarded  as  unnecessary.   But  to  advertising  as 
a  whole  they  are  fundamentally  valuable,  and  in  the  end  make 
themselves  felt  in  quality  and  econony  of  service  to  all  clients. 

Then  there  is  another  iirportant  though  general  service  in 
which  the  agency  system  mast  be  supported.   The  publisher  is 
maintaining,  in  the  form  of  the  agency  system,  some  hundreds  of 
recognized  service  stations  for  some  thousands  of  national  adver- 
tisers. 

It  is  sometimes  to  the  best  interests  of  the  advertiser  to 
shift  his  account  from  one  agency  to  another.  Any  system  would 
be  faulty  which  did  not  give  him  free  range  in  doing  this  because 
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efven  the  best  advertising  agencies  may  at  tines  slip  in  their 
service  to  accounts  they  once  served  well. 

And  if  it  is  for  the  good  of  advertising  that  the  advertiser 
have  the  facilities  for  change,  it  is  also  good  for  advertising 
that  the  agency  be  able  to  survive  the  loss,  and  preserve  its 
organization  for  the  service  of  other  advertisers.   To  do  this  it 
must  have  income  over  and  above  what,  in  most  cases,  it  could  get 
from  the  advertiser  in  direct  negotiations  for  specified  work. 

Not  only  can  such  services  be  most  equitably  paid  for  by  a 
fixed  percentage  on  the  volume  of  advertising  as  a  whole,  but  it 
is  probable  that  in  many  cases  this  is  the  only  way  they  would  be 
adequately  paid.  for. 

The  more  carefully  agency  service  is  studied  in  all  its  parts 
and  in  all  its  equities,  the  sounder  appears  the  view  that  it 
should  be  paid  for  by  giving  the  agency  a  uniform  percentage  of 
the  cost  of  the  amount  of  advertising  which  the  advertiser  finds 
it  profitable  to  use. 

Looking  at  advertising  as  a  whole,  and  at  the  agency  system 
as  a  system,  that  is  what  happens  now. 

The  conmission  method  of  eigency  compensation  may  bog  down  at 
times,  in  individual  instanced,  and  seem  to  do  less  than  justicd. 
But  by  and  large  it  has  succeeded.   In  the  judgment  of  agencies, 
advertisers  and  media  owners,  or  the  great  majority  of  them,  it 
has  made  for  better  advertising,  it  has  increased  the  effectiveness, 
and  thereby  has  increased  the  use,  of  advertising.  And  it  has 
done  so  with  marked  profit  to  those  who  have  used  it. 
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Media  owners  have  likewise  profited.   They  have  built  up 
through  the  years  a  creative  force  and  harnessed  it  to  the  selling 
and  service  of  their  product  —  space,  time  and  circulation. 
They  have  done  so  with  the  agency  commission  which  serves  as  a 
financial  incentive  to  ever  greater  creative  effort,  directly  for 
clients,  indirectly  for  themselves. 

Like  the  capitalistic  system,  it  furnishes  an  incentive  to 
creative  effort  which  human  nature  needs,  and  like  the  capitalistic 
system,  it  also  has  its  flaws.  But  far  better  the  known 
weaknesses  of  the  present  system  —  which  after  all  does,  by  and 
large,  work  substantial  justice  —  than  the  unknown  perils  of 
untried  panaceas. 


*  *  *  *  * 


97 


SI3MMARY 

Prom  the  foregoing  analysis,  the  following  suainary  of  conclusions 
seems  an^ly  justified: 


1.  The  "general  dissatisfaction"  on  the 
part  of  a'dvertisers ,  claimed  by  the  Haase  re- 
port and  assumed  by  the  trustees  who  sponsored 
it,  does  not  exist.   On  the  contrary,  while 
certain  in^erfections  in  the  commission  system 
are  frankly  recognized  on  all  sides,  that 
system  seems  to  be  definitely  preferred  to 
any  other  system  that  has  as  yet  been  put 
forward.  According  to  Haase 's  own  data,  there 
is  a  large  majority  for  that. 

2.  There  is  not,  as  claimed  in  the  Haase 
report,  any  progressive  trend  towards  adver- 
tisers' dispensing  with  the  use  of  agencies, 
nor  is  there  any  breakdown  of  the  present 
agency  structure  or  method  of  compensation, 
deducible  from  the  data  presented  by  the 
Haase  report. 
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3.  The  advertising  agency  is  not,  in 
any  exclusive  sense,  as  claimed  by  the  Haase 
report,  the  agent  of  the  advertiser.   Neither 
is  it  exclusively  the  agent  of  the  publisher. 
It  is  in  many  essentials  an  independent 
contractor,  doing  business  on  its  own  capital, 
and  assuming  the  risk  as  to  commitments  made 
either  for  advertising  space  and  radio  time 

or  for  other  expenditures. 

4.  Agencies  have  neither  the  moral  nor 
the  legal  right  to  rebate  commissions,  in 
violation  of  the  terms  and  conditions  under 
which  these  are  allowed. 

The  legal  reasoning  by  which  Haase 
attempts  to  justify  rebating  of  commissions 
by  agencies ,  on  the  ground  that  there  can 
be  no  adverse  interest  between  a  principal 
and  his  agent  and  hence  no  transaction  be- 
tween them  can  be  construed  as  rebating ,  is 
shown  to  be  fictitious  and  inapplicable  to 
that  very  transaction. 
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5.  The  publisher  is  deeply  concerned 
with  the  continued  health  and  vitality  of 
the  agency  system,  not  because  of  what  any 
one  agency  cein  do  for  him,  but  because  a 
strong  agency  system,  being  indispensable  to 
the  effectiveness  of  advertising,  is  vital 
to  him. 

He. is  thoroughly  justified,  therefore, 
in  seeing  to  it  that  agencies  are  properly 
financed  and  afforded  an  incentive  to  increase 
their  creative  effort  for  clients  and  hence 
for  him.   To  that  end  he  is  thoroughly  justi- 
fied in  allowing  coirmissions  to  recognized 
agencies  and  in  basing  those  conmissions  on 
reasonable  agency  costs,  because  if  the  ex- 
istence of  agencies  is  vital  to  him,  their 
services  are  worth  to  him  whatever  it  costs 
to  keep  those  eigencies  operating  effectively. 

6.  The  publisher  has  the  same  right  as 
any  other  manufacturer  or  merchandising  con- 
cern, to  determine  the  amount  of  conmission 
that  he  shall  allow  on  his  product  —  and 
whom  he  shall  and  whom  he  shall  not  allow  a 
conmission.  And  like  any  other  manufacturer 
he  has  the  right  to  refuse  to  assist  in  the 
•tearing  down  of  an  organization,  vital  to 
him,  by  allowing  that  commission  to  any  ad- 
vertiser who  buys  of  him  "direct." 

7.  And  as  a  corollary  to  the  last  state- 
ment the  publisher  has  the  right  to  prevent 
the  doing  by  indirection  and  subterfuge  of 
that  which  he  can  prohibit  directly;  in 
other  words,  he  may  insist  that  the  agency 
to  which  he  allows  a  commission  may  not  use 
that  conmission  in  whole  or  in  part,  to  re- 
duce the  price  at  which  the  advertiser  buys 
his  space. 

8.  The  advertiser,  under  the  present 
system,  buys  for  his  space  dollar  not  only 
space  in  the  publication  but  (if  he  chooses 
to  avail  himself  of  it  without  additional 
cost)  the  professional  services  of  a  "recog- 
nized" agency,  of  his  own  selection,  to 
"service"  that  space. 

9.  If  he  wishes  to  pay  compensation  to 
his  agency  in  addition  to  the  compensation 
that  the  agency  receives  from  the  publisher 
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as  a  commission,  he  is  of  course  at  liberty 
to  do  so.   The  publisher  neither  has  nor 
claims  the  right  to  prevent  such  additional 
compensation.  In  fact,  as  is  shown  by  the 
Haase  report  and  as  is  universally  known, 
most  agencies  do  receive  some  compensation 
directly  from  their  clients  for  service  which 
the  advertiser  and  agency  do  not  believe  is 
adequately  paid  for  in  comnissions  alone. 

10.  No  agency  can  afford  to  favor  com- 
missionable  billing  TO  THE  DETRIMENT  OF  A 
CLIENT.   The  client's  interests  come  first; 
in  no  other  way  can  an  agency  serve  its  own 
true  interest;  it  cem  not  afford  to  jeopard- 
ize success  for  any  immediate  or  temporary 
gain.   It  would  be  a  fool  to  do  so. 

In  isolated  cases  where  such  a 
short-sighted  policy  might  exist,  it  would 
also  exist  with  a  fee  system  or  any  other 
method  of  condensation,  since  there  would 
always  be  some  forms  of  advertising  service 
which  secure  for  the  agency  more  employment 
or  a  more  profitable  use  of  its  facilities, 
than  do  others.   The  temptation  would  still 
be  there. 

Any  temptation  to  favor  comniss ion- 
able  expenditures  as  against  non-coimniss ion- 
able,  can  easily  be  removed  by  the  advertis- 
er's putting  non-commissionable  expenditures 
on  an  equal  or  proportionate  basis  of  pay, 
as  is  now  generally  done  for  mechanical  and 
art  work. 

11.  The  principal  product  which  adver- 
tising agencies  have  for  sale  is  ideas 
Ideas  are  not  created  by  the  time-clock  — 
nor  is  their  value  measurable  by  the  time- 
clock.   No  one  can  say  how  much  time  is 
spent  in  the  generation  of  an  idea.  No  one 
can  say  what  it  is  worth.   The  seune  idea 
may  be  worth  $100,000  to  one  advertiser  and 
only  |100  to  another  —  because  the  one  is 
in  position  to  use  the  idea  in  hundreds  of 
media,  ajid  with  millions  of  people  —  where- 
as the  other,  because  of  the  character  of 
his  business  or  financial  limitations,  may 
be  confined  in  the  use  of  the  idea  to  a 
strictly  local  area.   Perhaps  after  all. 
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with  all  its  illogicalities  and  imperfections, 
the  commission  system  —  which  measures  the 
compensation  for  an  idea  or  for  services,  by 
the  extent  to  which  the  idea  or  those  services 
are  used  —  is  as  logical  and  sound  and  equi- 
table as  any  that  could  be  devised. 
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